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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA

ex rel. SCOTT PRUITT,

in his official capacity as Attorney General
of Oklahoma;

STATE OF ALABAMA,

by and through LUTHER STRANGE,

in his official capacity as Attorney General
of Alabama

501 Washington Avenue

Montgomery, AL 36130;

Case No.

STATE OF ARIZONA, by and through
TOM HORNE, in his official capacity
as Attorney General of Arizona

1275 W. Washington Street

Phoenix, AZ 85007,

STATE OF GEORGIA, by and through
SAMUEL S. OLENS, ATTORNEY
GENERAL OF THE STATE OF GEORGIA
40 Capitol Square SW

Atlanta, GA 30334;

STATE OF KANSAS ex rel. DEREK
SCHMIDT, in his official capacity as
Attorney General of Kansas

120 SW 10" Avenue, 2™ Floor
Topeka, KS 66612;

STATE OF NEBRASKA, by and through
JON C. BRUNING, ATTORNEY GENERAL
OF THE STATE OF NEBRASKA

2115 State Capitol

P.O. Box 98920

Lincoln, NE 68509,

BILL SCHUETTE, ATTORNEY GENERAL
OF THE STATE OF MICHIGAN,
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ON BEHALF OF

THE PEOPLE OF MICHIGAN;

G. Mennen Williams Building, 7th Floor
525 W. Ottawa St.

P.O. Box 30212

Lansing, MI 48909

STATE OF NORTH DAKOTA, by and
through, WAYNE STENEHJEM, ATTORNEY
GENERAL OF THE STATE OF

NORTH DAKOTA

State Capitol

600 E. Boulevard Ave., Dept. 125

Bismarck, ND 58505;

STATE OF SOUTH CAROLINA

ex rel. ALAN WILSON, in his official
capacity as Attorney General of South
Carolina

Rembert Dennis Building

1000 Assembly Street, Room 519
Columbia, SC 29201;

STATE OF TEXAS, by and through

GREG ABBOTT, ATTORNEY GENERAL
OF THE STATE OF TEXAS

300 W. 15th Street

Austin, TX 78701;

STATE OF UTAH, by and through

JOHN SWALLOW, ATTORNEY GENERAL
OF UTAH

Utah State Capitol Complex

350 North State Street Suite 230

SLC, UT 84114;

STATE OF WYOMING
123 Capitol Building
200 W. 24" Street
Cheyenne, WY 82002,
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)

Plaintiffs, )

\2 )
)

UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, )
)

Defendant. )

COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF

Plaintiffs, the States of Oklahoma, Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska,
North Dakota, South Carolina, Texas, Utah and Wyoming, ! bring this action against
Defendant the United States Environmental Protection Agency (“EPA”) to compel
compliance with the Freedom of Information Act (“FOIA”), S U.S.C. § 552, et seq. As set
forth below, under FOIA, the States sought records from EPA concerning the agency’s
implementation of a specific federal Clean Air Act (“CAA”) program, 42 USC § 7401 et
seq.. In violation of FOIA, EPA has denied the States’ request. As grounds therefore,
Plaintiffs allege as follows:

JURISDICTION AND VENUE

L. The Court has subject matter jurisdiction over this action and personal

jurisdiction over the parties pursuant to 5 US.C. § 552(a)(4)(B) and 5 U.S.C. §

! At this time only the Attorney General of Oklahoma is admitted to practice before this
Court. On behalf of the States of Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska, North
Dakota, South Carolina, Texas, Utah and Wyoming, the Attorney General of Oklahoma, pursuant
to LCvR83.3(c), will be filing with the Court a Motion for Relief from LCvR83.2. Because the
Attorney General of Oklahoma is the lead Plaintiff and will be filing all pleadings in this matter, the
other State Attorneys General respectfully seek relief from the requirement that they each be required
to be admitted pro hac vice.
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552(a)(4)(A)(vii). This Court also has jurisdiction over this action pursuant to 28 U.S.C. §
1331 and 5 U.S.C. §§ 701-706.

2. Venue is proper in this district under 5 U.S.C. § 552(a)(4)(B).

PARTIES

3. Plaintiffs are the State of Oklahoma with an address of 313 NE 21st Street,
Oklahoma City, Oklahoma 73105; and the States of Alabama, Arizona, Georgia, Kansas,
Michigan, Nebraska, North Dakota, South Carolina, Texas, Utah and Wyoming. Bill
Schuette, Attorney General of Michigan, is bringing this action on behalf of the People of
Michigan under Mich. Comp. Law § 14.28, which provides that the Michigan Attorney
General may "appear for the people of [Michigan] in any other court or tribunal, in any cause
or matter, civil or criminal, in which the people of [Michigan] may be a party or interested."
Under Michigan's constitution, the people are sovereign. Mich. Const. art. I, § 1 ("All
political power is inherent in the people. Government is instituted for their equal benefit,
security, and protection.").

4, Defendant is an agency of the United States Government and is headquartered
in the Ariel Rios Building, 1200 Pennsylvania Avenue, N.W., Washington D.C. 20460.

Defendant has possession, custody and control of records to which Plaintiffs seek access.
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BACKGROUND

L FOIA AND FEE WAIVER REQUESTS

5. FOIA requires agencies of the federal government to release requested records
to the public unless one or more statutory exemptions apply. See 5 U.S.C. § 552(b).6.

6. When making a FOIA request, the requesting party must “reasonably describe
such records” requested. 5 U.S.C. § 552(a)(3). EPA’s FOIA regulations state that requesting
parties:

should reasonably describe the records [they] are seeking in a way that will

permit EPA employees to identify and locate them. Whenever possible, [the

requestor] should include specific information about each record sought,

such as the date, title or name, author, recipient, and subject matter. If

known, [the requestor] should include any file designations or descriptions

for the records [requested]. The more specific [the requestor is] about the

records or type of records [requested], the more likely EPA will be able to

identify and locate records responsive to [the] request.
40 CF.R. §2.102

7. FOIA also mandates fee waiver or reduction when “disclosure of the
[requested] information is in the public interest because it is likely to contribute significantly
to public understanding of the operations or activities of the government.” 5 U.S.C. §
552(a)(4)(A)(ii).

8. Congress intended that the assessment of fees not be a bar to private
individuals or public interest groups seeking access to government records. Both FOIA and

the legislative history of the relevant FOIA provision call for a liberal interpretation of the

fee waiver standard. “Documents shall be furnished without any charge or at a charge
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reduced below the fees established ... if disclosure of the information is in the public interest
because it is likely to contribute significantly to public understanding of the operations or
activities of the government and is not primarily in the commercial interest of the requester.”
5 U.S.C. § 552(a)(4)(A)(ii). (“A requester is likely to contribute significantly to public
understanding if the information disclosed is new; supports public oversight of agency
operations; or otherwise confirms or clarifies data on past or present operations of the
government.” 132 Cong. Rec. H9464 (Reps. English and Kindness)).

9. FOIA’s fee waiver provision is to be liberally construed in favor of waivers
for noncommercial requesters. Forest Guardians v. DOI, 416 F.3d 1173, 1178 (10th Cir.
2005).

10. A recent study found that EPA disproportionately denies fee waiver requests
from noncommercial requesters who seek records so as to understand whether EPA is
faithfully complying with applicable law. According to the Competitive Enterprise Institute’s
(“CEI”) study, 92 percent of the time EPA grants fee waiver requests from noncommercial
requesters who are supportive of EPA’s policies and agendas, but denies a majority of fee
waiver requests from noncommercial requesters who are critical of EPA. See EPA Gives Info
For Free to Big Green Groups 92% of Time; Denies 93% of Fee Waiver Requests from
Biggest Conservative Critic,c Competitive Enterprise Institute, May 14, 2013,
http://cei.org/news-releases/epa-gives-info-free-big-green-groups-92-time-denies-93-fee-

waiver-requests-biggest-con.
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II. THE CLEAN AIR ACT

11.  The CAA establishes “a comprehensive national program that makes the States
and the Federal Government partners in the struggle against air pollution.” General Motors
Corp. v. United States, 496 U.S. 530, 532 (1990). At the same time, the CAA recognizes that
“air pollution prevention . . . and air pollution control at its source is the primary
responsibility of States and local governments.” 42 U.S.C. § 7401(a)(3); see also id. §
7407(a) (“Each State shall have the primary responsibility for assuring air quality within the
entire geographic area comprising such State . . . .”). Under the CAA, one way that the
control of air pollution is achieved is through the States implementation of national ambient
air quality standards (“NAAQS”) (CAA §110). The CAA directs EPA’s Administrator to
promulgate NAAQS and provides for the adoption of State Implementation Plans (“SIPs”)
to achieve and maintain those standards. The “primary” NAAQS prescribe maximum
acceptable concentrations of various pollutants in the ambient air, which, “allowing an
adequate margin of safety, are requisite to protect the public health.” CAA § 109(b)(1). The
statute provides that the primary NAAQS for each targeted pollutant be based on “air quality
criteria” that “accurately reflect the latest scientific knowledge useful in indicating the kind
and extent of all identifiable effects on public health...which may be expected from the
presence of such pollutant in the ambient air, in varying quantities.” CAA § 108(a)(2).

12.  EPA must review each NAAQS at least every five years. CAA § 109(d)(1).

In conducting each such review, EPA must conduct notice-and-comment rulemaking
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pursuant to CAA § 307(d). CAA § 307(d)(1)(A). The adoption of a new or revised NAAQS
triggers a standard implementation process in which “[e]ach State shall have the primary
responsibility for assuring air quality” within its boundaries “by submitting an
implementation plan for such State which will specify the manner in which national primary
.. . ambient air quality standards will be achieved and maintained . . ..” CAA § 107(a).

13.  Incontrast to the NAAQS, the CAA’s Visibility Protection Program is a non-
health based program built around the goal, set forth in Section 169A(a)(1) of the CAA, of
the “prevent[ing] of any future, and the remedying of any existing, impairment of visibility
in mandatory class I Federal areas, which impairment results from manmade air pollution.”
Recognizing that visibility impairment does not rise to the same level of public policy
concern as dangers to public health, Congress made the visibility improvement goal
discretionary. Thus, under Section 169A(f), for purposes of the citizens suit provision of the
statute, the national visibility goal “shall not be considered to be a ‘non-discretionary duty’
of the Administrator.”

14.  In furtherance of the Section 169A visibility goal, the Visibility Protection
Program directs States to develop Regional Haze SIPs to ensure “reasonable progress” is
made toward the visibility goal, including satisfying certain requirements for identifying best
available retrofit technology (“BART”). See 42 U.S.C. § 7491-7492. In 1999, EPA
promulgated Regional Haze Rules that require all States to revise their federal CAA SIPs to

address visibility in nearby national parks and wilderness areas known as Class I areas.
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These rules were the subject of several federal court challenges. See American Corn
Growers Ass'n v. EPA, 291 F.3d 1 (D.C. Cir. 2002), Center for Energy and Economic
Development v. EPA, 398 ¥.3d 653 (D.C. Cir. 2005), and Utility Air Regulatory Group v.
EPA, 471 F.3d 1333, 1338 (D.C. Cir. 2006). In American Corn Growers the D.C. Circuit
made clear that States have great discretion in setting reasonable progress goals and
determining BART. The CAA’s “provisions give [] the States broad authority over BART
determinations.” American Corn Growers, 291 F.3d 19.

15.  Specifically, Section 169A of the CAA provides that the States shall have the
dominant role in making a BART determination, with EPA having only a more limited role.
Second, because visibility improvement is an aesthetic goal, the CAA does not make
improving visibility conditions in Class I areas paramount above all other competing
considerations. Instead, the States are given broad discretion to weigh public interest factors
in determining (a) how much progress towards improving visibility they deem to be
reasonable and (b) whether particular BART controls, or any BART controls at all, should
be imposed on a particular source, based on a balancing of the cost of controls and the
visibility improvement benefits that such controls will produce. EPA may not second-guess
those State judgments so long as the States’ determinations are consistent with Section 169A
of the CAA and are reasonable and rationally supported by the State’s administrative record

reflecting the data and analysis used to come to those determinations.
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16.  In addition to making and submitting BART determinations to EPA, CAA §
169A(b)(2), requires EPA to issue regulations requiring States containing Class I areas, or
States whose emissions may reasonably be anticipated to cause or contribute to visibility
impairment in a Class I area, to submit SIPs containing “such emission limits, schedules of
compliance and other measures as may be necessary to make reasonable progress toward
meeting” the national visibility goal. The amount of progress that is “reasonable” is not
defined according to objective criteria, but instead involves a discretionary balancing by the
State of public interest factors, specifically “the costs of compliance, the time necessary for
compliance, and the energy and nonair quality environmental impacts of compliance, and
the remaining useful life of any existing source subject to such requirements.” CAA §
169A(g)(1).

17.  Notably, CAA Section 169A is clear that it is the States, not EPA, that make
both the reasonable progress and BART determination decisions. Section 169A(b)(2)(A)
specifically provides that both the reasonable progress and the BART determinations are
“determined by the State.” Section 169A(g)(2) similarly provides that “in determining
[BART], the State” shall weigh the BART factors.

III. STATEMENT OF FACTS

18.  On February 6, 2013, the States of Oklahoma, Alabama, Arizona, Georgia,

Kansas, Michigan, Nebraska, North Dakota, South Carolina, Texas, Utah and Wyoming

submitted a FOIA request to EPA for records concerning EPA’s negotiations with certain

10
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non-governmental organizations that have led to binding consent decrees that dictate when
and how EPA must proceed concerning various States’ Regional Haze SIPs. See Exhibit 1.
The States’ FOIA request explained that EPA’s practice of settling litigation via consent
decrees with certain non-governmental organizations is of great concern because such
decrees then define EPA’s regulatory approach to State Regional Haze SIPs without the
States involvement, yet the States must bear the consequences of EPA’s process and
implement these regulatory changes. The States expressed concern that EPA’s actions were
not consistent with the cooperative federalism structure of the CAA or the Regional Haze
program.

19.  The February 6, 2013 FOIA request was submitted after EPA denied the
States’ previous FOIA request for records concerning EPA’s practice of entering into
consent decrees with non-governmental organizations in cases concerning the
implementation of several environmental programs, not just the Regional Haze program.
EPA denied the States’ previous FOIA request asserting that the request was overbroad and
that there was no demonstration that the records would be disseminated to the general public.
At the time EPA denied the States’ previous FOIA request, EPA advised Oklahoma Deputy
Solicitor General Eubanks in a telephone conversation that the States should resubmit FOIA
requests for records concerning individual environmental programs and specific cases and

that EPA would review those requests.

11
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20.  The States’ FOIA request makes clear the type, scope and location of the
records sought from EPA. Specifically, the States’ FOIA request asks for any and all
documents sent and/or received by specific EPA offices, including the office of the
Administrator, that discuss or in any way relates to:

(a) any consideration, proposal or discussions with any Interested
Organization (as that term is defined below), or any other non-
governmental organization, including citizen organizations, whose
purpose or interest may include environmental or natural resource
advocacy and policy, concerning:

1. the scope and application of the EPA Administrator’s non-
discretionary duty to take certain actions under the CAA, 42
U.S.C. § 7604(a)(2);

ii. the course of action to take with respect to any Regional Haze
SIP required to be submitted to the EPA pursuant to CAA §
169A for any State;

ili. the course of action to be taken with respect to any
administrative or judicial order, decree or waiver entered, or
proposed to be entered concerning any Regional Haze SIP.

“Interested Organizations” is defined as any one of the following
organizations:

-National Parks Conservation Association
-Montana Environmental Information Center
-Grand Canyon Trust

- Dine Citizens Against Ruining Our Environment
- Dakota Resource Council

- Dacotah Chapter of Sierra Club

- San Juan Citizens Alliance

-Our Children's Earth Foundation

-Plains Justice

-Powder River Basin Resource Council
-Sierra Club

12
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-Environmental Defense Fund

-Wildearth Guardians

-Natural Resources Defense Council

-Western Resource Advocates
See Exhibit 1 at 1-3.

21.  Clearly set forth in the States’ FOIA request was a fee waiver request based on
the fact that the States’ request is in the public interest and therefore EPA must waive any
applicable fees associated with fully responding to the request. See 40 C.F.R. § 2.107(1). The
States’ FOIA request clearly sets forth that the requested documents will be made available
to the public at the University, Federal Depository and State Library systems located in each
of the requesting States. See Exhibit 1 at 5. Additionally, the States will analyze the data
presented in the requested records and will produce a report as part of their ongoing review
of EPA’s operations. See id. The report will be disseminated to others in the States as well
as disseminated to the media and Congress as a component of the States’ active involvement
in “State efforts addressing environmental issues.” Seeid. The States’ FOIA request averred
that none of the requested documents or the resulting report will be used for commercial use
or gain. See id.

22. By letter dated February 22,2013, EPA denied the States’ fee waiver request,
claiming that the States had “not expressed a specific intent to disseminate the information
to the general public.” See Exhibit 2 at 1.

23.  On March 15, 2013 the States timely filed their appeal of EPA’s denial of the

States’ fee waiver request. See Exhibit 3.

13
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24. By email dated May 2, 2013, EPA stated that it required “a brief extension of
time” until May 15, 2013 to complete its review and respond to Oklahoma’s March 15
appeal. See Exhibit 4. On May 15, 2013, EPA sent the office of the Attorney General of
Oklahoma an email informing Oklahoma that EPA required yet another extension of time
until May 31, 2013 to complete its review and issue a detefmination of whether Oklahoma’s
fee waiver request should be granted. See Exhibit 5.

25. By letter dated May 31, 2013, EPA denied the States’ FOIA request. See
Exhibit 6. In its denial letter, EPA claims that the States’ FOIA request “fails to adequately
describe the records sought,” and therefore the request was denied. Exhibit 6 at 1. EPA’s
denial of the States’ FOIA request is consistent with their apparent protocol to avoid
compliance with FOIA by telling requestors that their FOIA request is overbroad. In arecent
email exchange disclosed by EPA as a result of a FOIA request, an EPA official advises a
Region 6 EPA employee that “standard [EPA] protocol” is to tell all “requestor{s] that they
need to narrow their [FOIA] request because it is overbroad.” See Exhibit 7 at 6.

26.  Further, because EPA denied the States’ FOIA request, EPA refused to act on
Oklahoma’s appeal of EPA’s denial of the States’ FOIA fee waiver request asserting that the
appeal was moot. See Exhibit 6 at 3.

27. The EPA’s May 31, 2013 denial letter constitutes the agency’s final

determination. See Exhibit 6 at 6. Plaintiff has therefore exhausted all administrative

14
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remedies with EPA and now files this action for judicial review of EPA’s determinations,
which is proper pursuant to 5 U.S.C. 552(a)(4)(B).

PLAINTIFFS’ CLAIMS FOR RELIEF

COUNT ONE
(Failure to Produce Records)

28.  Plaintiff States re-allege and incorporate by reference all preceding paragraphs.

29.  Defendant is unlawfully withholding records requested by Plaintiff pursuant
to 5 U.S.C. § 552.

30.  Plaintiff States properly asked for specific records within the custody and
control of EPA. The States’ FOIA request was not overbroad. The States’ FOIA request
stated with specificity the type of records sought in such a way that would “permit EPA
employees to identify and locate” the requested records. U.S.C. § 552(a)(3), 40 C.F.R. §
2.102.

31. EPA violated FOIA’s mandate to release agency records to the public by failing
to release the records as the States specifically requested. U.S.C. §§ 552(a)(3)(A),
552(a)(3)(B).

COUNT TWO
(Improper Denial of Fee Waiver Request)
32.  Plaintiff States re-allege and incorporate by reference all preceding paragraphs.
33.  Plaintiff States have demonstrated they are entitled to a waiver of fees

associated with processing their FOIA request because the information sought in the FOIA

15
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request is in the public interest, will significantly contribute to the public’s understanding of
the operations and activities of EPA and will not be used to further any commercial interest.
5 U.S.C. § 552(a)(4)(A)(iii), 40 C.F.R. § 2.107(D).

34.  EPA violated FOIA and its own regulations when it failed to grant the States’
fee waiver request. U.S.C. § 552(a)(4)(A)(ii)-(iii), 40 C.F.R. § 2.107(1)(2) and (3).

PRAYER FOR RELIEF

WHEREFORE, Plaintiff States respectfully requests that this Court:

1. Order Defendant to immediately process the States’ FOIA request;

2. Order Defendant to conduct a thorough search for all responsive records;

3. Order Defendant to promptly disclose the requested records in their entirety
and make copies available to the Plaintiff States;

4. Enjoin Defendant from charging the Plaintiff States fees for the processing of
their requests;

5. Award Plaintiff States their costs and reasonable attorneys’ fees incurred in this
action under U.S.C. § 552(a)(4)(E); and

6. Grant such other relief as the Court may deem just and proper.

Date: July 16, 2013.

16
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Respectfully submitted,

s/ E. Scott Pruitt

E. SCOTT PRUITT, OBA #15828

Oklahoma Attorney General

Tom Bates, OBA #15672

First Assistant Attorney General

Patrick R. Wyrick, OBA #21874

Oklahoma Solicitor General

P. Clayton Eubanks, OBA #16648

Oklahoma Deputy Solicitor General

Office of the Attorney General of Oklahoma

313 NE 21st Street

Oklahoma City, OK 73105

Telephone: (405) 522-8992

Facsimile: (405) 522-0085

Email: tom.bates@oag.ok.gov
patrick. wyrick@oag.ok.gov
clayton.eubanks@oag.ok.gov

s/ Paul M. Seby

Paul M. Seby

Special Assistant Attorney General
Marian C. Larsen

Special Assistant Attorney General
Seby Larsen LLP

165 Madison Street

Denver, CO 80206

Telephone: (303) 248-3772
Email: paul.seby@sebylarsen.com
Email: mimi.larsen(@sebylarsen.com

Attorneys for Plaintiffs

17
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On the Complaint:

s/ Luther Strange
LUTHER STRANGE
Alabama Attorney General
Andrew L. Brasher
Deputy Solicitor General
Office of the Alabama
Attorney General

501 Washington Avenue
Montgomery, AL 36130
(334) 353-2609
abrasher@ago.state.al.us

Counsel for Plaintiff the State of Alabama

s/ Thomas C. Horne
THOMAS C. HORNE
Arizona Attorney General
James T. Skardon

Assistant Attorney General
1275 W. Washington Street
Phoenix, AZ 85007

(602) 542-5025

Attorneys for State of Arizona
James.Skardon@azag.gov

Counsel for Plaintiff the State of Arizona

s/ Sam QOlens

SAM OLENS

Georgia Attorney General
40 Capitol Square SW
Atlanta, GA 30334

(404) 656-3300 (phone)
(404) 463-1519 (fax)

Counsel for Plaintiff the State of Georgia

18
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s/ Derek Schmidt

DEREK SCHMIDT

Attorney General of Kansas
Jeffrey A. Chanay

Deputy Attorney General, Civil Litigation
Division

120 SW 10th Avenue, 3rd Floor
Topeka, KS 66612-1597
(785)296-2215 Phone
(785)291-3767 Fax
jeff.chanay@ksag.org

Counsel for Plaintiff the State of Kansas

s/ Bill Schuette

BILL SCHUETTE
Michigan Attorney General
S. Peter Manning (P45719)
Neil D. Gordon (P56374)
Assistant Attorneys General
Environment, Natural Resources,
and Agriculture Division
P.O. Box 30755

Lansing, MI 48909

(517) 373-7540
ManningP@michigan.gov
GordonN1@michigan.gov

Plaintiff on Behalf of the People of Michigan

s/ Jon Bruning
JON BRUNING

Nebraska Attorney General

Katherine J. Spohn

Deputy Attorney General

State of Nebraska

2115 State Capitol

Lincoln, NE 68509

402-471-2682

Katie.Spohn@nebraska.gov

Counsel for Plaintiff the State of Nebraska
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s/ Wayne Stenehjem

WAYNE STENEHJEM

North Dakota Attorney General
Margaret I. Olson

Assistant Attorney General
Office of Attorney General

500 North 9th Street

Bismarck, ND 58501-4509

Tel:  (701) 328-3640

Fax: (701) 328-4300
maiolson@nd.gov

Counsel for Plaintiff the State of North Dakota

s/Alan Wilson

ALAN WILSON

South Carolina Attorney General
ROBERT D. COOK

Solicitor General

J. EMORY SMITH, JR.

Deputy Solicitor General

Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3680
Reook@scag.gov
Esmith(@scag.gov

Counsel for Plaintiff the State of South
Carolina

s/ Greg Abbott

GREG ABBOTT

Texas Attorney General
Office of the Attorney General
300 W. 15th Street

Austin, TX 78701

(512) 936-1342

(512) 936-0545 (fax)

Counsel for Plaintiff the State of Texas
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s/ John E. Swallow

JOHN E. SWALLOW

Utah Attorney General

Utah State Capitol Suite #230

PO Box 142320

Salt Lake City, Utah 84114-2320
Craig Anderson

Assistant Utah Attorney General
Office of the Utah Attorney General
195 North 1950 West, First Floor
Salt Lake City, Utah 84116

(801) 538-9600 Phone
craiganderson@utah.gov

Counsel for Plaintiff the State of Utah

s/Jay Jerde
GREGORY A. PHILLIPS

Wyoming Attorney General
Jay Jerde

Deputy Attorney General
123 Capitol Building

200 W. 24th Street
Cheyenne, WY 82002
(307) 777-7841 Phone
jay.jerde@wyo.gov

Counsel for Plaintiff the State of Wyoming
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OFFICE OF ATTORNE'Y (ZENERAL
STATE OF OKLAHOMA
February 6, 2013

VIA CERTIFIED MAIL
. RETURN RECEIPT REQUESTED

FREEDOM OF INFORMATION ACT REQUEST

Freedom of Information Officer

U.S. EPA, Records, FOIA and Privacy Branch
1200 Pennsylvania Avenue, NW (2822T)
‘Washington, DC 20460

Hq.foia@epa.

FOIA REQUEST

Dear Sir or Madam:
This is a request under the Freedom of Information Act (5 U.S.C. § 552, as amended),

By this letter the States of Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska, North
Dakota, Oklahoma, South Carolina, Texas, Utah and Wyoming (“Requesting States”) are
requesting any and all documents (including any and all written. or electronic
correspondence, audiotapes, electronic records, videotapes, photographs, telephone
messages, voice mail messages, e-mails, facsimiles, daily agendas and calendars,
information about meetings and/or discussions, whether in-person or over the telephone,
agendas, minutes and a list of participants for those meetings and/or discussions, and
transcripts and notes of any such meetings and/or discussions) from January 1, 2009, to the
date of this letter that discuss or in any way relates to:

(a) any consideration, proposal or discussions with any Interested Organization (as
that term is defined below), or any other non-governmental organization,
including citizen organizations, whose purpose or interest may include
environmental or mnatural resource advocacy and policy (“Other
Organizations”), concerning:

i, the scope and application of the EPA Administrator’s non-discretionary
duty to take certain actions under the Clean Air Act (“CAA”™), 42 U.S.C.
§ 7604(2)(2);

EXHIBI
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il.  the course of action to take with respect to any Regional Haze State
Implementation Plan (“SIP”) required to be submitted to the U.S,
Environmental Protection Agency (“EPA”) pursuant to CAA § 169A for
any State;

ili.  the course of action to be taken with respect to any administrative or
judicial order, decree or waiver entered, or proposed to be entered
concerning any Regional Haze SIP (the “Subject”).

“Interested Organizations” is defined as any one of the following organizations:

- National Parks Conservation Association

- Montana Environmental Information Center
- Grand Canyon Trust '

~ Dine Citizens Against Ruining Our Environment
- Dakota Resoutce Council

~ Dacotah Chapter of Sietra Club

- San Juan Citizens Alliance

- Our Children's Earth Foundation

- Plains Justice

- Powder River Basin Resource Council

- Sierra Club

- Environmental Defense Fund

- Wildearth Guardians

- Natural Resources Defense Council

- Western Resource Advocates

- Wyoming Outdoor Council

- Greater Yellowstone Coalition

(b) Copies of any and all documents (including any and all written or electronic
correspondence, audiotapes, electronic records, videotapes, photographs,
telephone messages, voice mail messages, e-mails, facsimiles, daily agendas and
calendars, information about meetings and/or discussions, whether in-person or
over the telephone, agendas, minutes and a list of participants for those meetings
and/or discussions, and transcripts and notes of any such meetings and/or
discussions) sent or received by the following EPA offices:

i, the Office of the Administrator;

ii.  the Office of Environmental Information;
ili.  the Office of General Counsel;
iv.  the Office of Inspector General;
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v.  the Office of International and Tribal Affairs;
vi,  the Office of Research and Development;
vil.  Region 1;
viii, Region2;
ix. Region 3;
X,  Region4;
xi,  Region5;
xii.  Region 6;
xiii, Region 7,
xiv.  Region §;
xv.  Region9; or
xvi.  Region 10,

(including receipt by carbon copy or blind carbon copy), regarding the Subject
including, but not limited to, documents sent by or received from individuals
representing or employed by the Interested Organizations or Other
Organizations. '

Reason for FOIA Request

Over the past three years, the EPA has allowed its regulatory agenda to be largely defined
by litigation settlements it has entered into with environmental organizations, Specifically,
on at least forty-five occasions, EPA and other federal agencies have séttled lawsuits
(which included paying plaintiffs’ attorneys’ fees) brought under the CAA. These
settlements take the form of binding Consent Decrees that dictate how and when EPA and
other federal agencies must develop stringent new regulations. Unfortunately, States
responsible for implementing many of these regulations have little knowledge of or input in
this process, which is not consistent with the cooperative federalism structure of federal
environmental law,

Out of the forty-five settlements that have been made public, EPA has paid almost $1
million in attorneys’ fees to these groups, while also committing to develop a suite of
sweeping new 1egulat10ns One EPA Consent Decree led to the promulgation of EPA’s
costliest regulation ever - the Mercury Air Toxics Standards (MATS). Other Consent
Decrees include obligations that define how and when EPA acts on forty-five individual
State Regional Haze SIPs — including the imposition of proposed federal implementation
plans (“FIPs”).

Many Consent Decrees authorize EPA to act in a way that is not consistent with current
law. For example, Regional Haze Consent Decrees allowed EPA to propose combined
Regional Haze SIPs/FIPs — something EPA has not done before in administering the CAA.
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This is detrimental to the States and “unwinds” the State and federal partnership contained
in the CAA.

States affected by these non-governmental organization lawsuits are not included as parties
in the suits and when affected States ity to intervene, EPA and the environmental groups
frequently oppose State intervention, For instance, when the State of North Dakota sought
to intervene in Wildearth Guardians v. Jackson in the U.S, District Court for the Northern
District of California (where Wildearth Guardians filed its suit), EPA opposed the
intervention despite the fact that the case involved how and when EPA should act on North
Dakota’s proposed Regional Haze SIP. Wildearth Guardians v. Jackson, No. C-09-2453-
CW, 2011 U.S, Dist.. LEXIS 14378 (N.D. Cal. Dec, 27, 2011) (order denying North
Dakota’s intervention),

State Attorneys General from the Requesting Stafes are in the process of evaluating EPA’s
alarming practice of relying on Consent Decrees to deny the States their important role as a
partner with EPA in implementing federal environmental law. Not only does EPA’s action
harm and jeopardize the States’ role as a partner with EPA, but it harms the interests of the
citizens of the Requesting States. Our citizens rely on and expect the States to implement
federal environmental law. Often, these implementation efforts require the States to design
plans to meet the individual circumstances.of the State, while protecting and advancing the
environmental goals and requirements of federal environmental law. When EPA
coordinates with non-governmental organizations regarding how federal environmental law
should be applied and implemented in an individual State and excludes the State from that
effort the State and its citizens are harmed. '

Rather than make individual FOIA requests, the Requesting States are making one request
for the release of documents with the Interested Organizations. and Other Organizations
concerning the Subject, The Requesting States have lobbied, litigated, and publicly
commented on federal actions which directly affect their individual State interests and those
of their citizens. The requested documents are sought in order to more cleatly illuminate the
operations and activities of EPA, As such, release of the requested documents will
"significantly contribute to public understanding and oversight of the EPA’s operations,
particularly regarding the quality of the EPA’s activities and the efficacy of both
Congressional directives and EPA policies and regulations relating to the Requesting States.

The Requesting States will analyze the data presented in the released documents and our
staff of experts will produce a repott as part of our ongoing review of EPA’s operations,
The report will be disseminated to othets in our States as well as disseminated to the media
and Congress as a component of our active involvement in State efforts addressing
environmental issues,
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Fee Waiver Request

The Requesting States request that you waive any applicable fees since disclosure meets the
standard for waiver of fees as it is in the public interest. See 40 C.E.R. § 2.107(l).
Specifically, this request concerns “the operations or activities of the government;”
disclosure is “likely to contribute” to an understanding of government operations or
activities; disclosure will contribute to “public understanding;” the disclosure is likely to
contribute “significantly” to public understanding of government operations and activities;
and the States have no commercial interest in disclosure of the documents — the Requesting
States’ interest is to facilitate and promote the public interest. 40 C.F.R. § 2.107(2)(i),(iv).

Reasons for Granting the Fee Waiver Request

The Requesting States will analyze the data presented in the released documents and our
staff of experts will produce a report as part of our ongoing review of EPA’s operations,
The report will be disseminated to others in our States as well as disseminated to the media
and Congress as a component of our active involvement in State efforts addressing
environmental issues,

The Requesting States plan to make these documents available to the public at the
University, Federal Depository and State Library systems (“Library Systems”) in the
respective Requesting States, As these facilities are open to the general public, many people
will thereby have access to the information contained in the materials which are the subject
of this request. Most, if not all, of these Libraries also serve as a Federal Depository.
Federal Depository Libraries were “established by Congress to ensure that the American
public has access to its Government’s information,” http://www.gpo.gov/libraties/. As
Federal Depositories, these libraries ensure that the agency publications and other
information “are highly visible to the public, promoted, and safeguarded.” Id, Moreover,
making available the requested Subject information and report at University. Libraries will
facilitate the teaching and research occurring at these Universities on important public
policy issues including cooperative federalism and the State federal partnership. None of
the requested Subject information or the resulting report will be used for commercial use or
gain,

A. Legal Standard for Fee Waivgrs

FOIA’s fee waiver provision is to be liberally construed in favor of waivers for
noncommercial requesters. Forest Guardians v. DOI, 416 F.3d 1173, 1178 (10th Cir.
2005). The fee waiver test “should not be interpreted to allow federal agencies to set up
roadblocks to prevent noncommercial entities from receiving a fee waiver, W. Watersheds
_Project v. Brown, 318 F, Supp, 2d 1036, 1039 (D. Id. 2004). FOIA imposes a non-
discretionary duty to provide documents without any charge if the disclosed information
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satisfies a two-prong test established by statute. Fed. CURE v. Lappin, 602 F.Supp. 2d 197,
202 (D.D.C. 2009) (documents “shall be furnished without any charge” if two-prong test is
satisfied (emphasis and omission in original)). First, the disclosed information must be
likely to significantly contribute to public understanding of governmental operations and
activities, 5 U.S.C. § 552(a)(4)(A)(iii). Second, the disclosed information cannot be
primarily in the commercial interests of the requester, /d.

EPA has promulgated regulations detailing the specific factors it considers when evaluating
the two-prong statutory test for fee waiver requests, 40 CF.R. § 2.107()(2)-(3). EPA’s
regulations elucidate further that to be granted fee waiver tequests a requester must
establish that the information requested for disclosure must pertain to and significantly
contribute to the public understanding of governmental operations and activities, As this -
FOIA Request demonstrates, the Requesting States have clearly met all of the statutory and
regulatory requirements necessaty to be granted a fee waiver,

1. First Factor: The FOXA Request is for Records
Concerning TPA’s Operations and Activities.

The Subject information the Requesting States seck directly concerns the operations and
activities of EPA. 40 C.FR. § 2.107()(2)(). Specifically, the FOIA Request seeks
information directly related to EPA’s operations and activities related to its implementation
and enforcement of the CAA through negotiated settlements with non-governmental
organizations, These settlements directly imposed standards upon and/or required the State
to take certain actions under the federal environmental program at issue in the lawsuit or
administrative action, '

In its enforcement of these federal programs through settlements with non-governmental
organizations, EPA is using public funds and resources. The Tenth Circuit held that a
federal agency’s expenditure of public funds and resources was an operation and activity of
that agency satisfying the first factor of the public interest prong. Forest Guardians, 416
F.3d at 1178; see also Edmonds Inst. v. DOI, 460 F. Supp. 2d 63, 66-67 (D.D.C. 2006).
Similarly, EPA has devoted public funds to paying attorneys’ fees and devoted public
resources to negotiating and enforcing the settlements, Cleatly, the Requesting States meet
the first factor as the requested Subject information concerns the “operations or activities of
the government.” 40 C.F.R. § 2.107())(2)(i).

2, Second Factor: The FOIA Request Secks Meaningful
Information That Contributes to an Increased Public
Understanding about EPA’s Operations or Activities
Regarding the CAA and SIPs.
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In considering whether to grant the Requesting States fee waiver request, EPA must
determine whether the requested Subject information is meaningfully informative and likely
to contribute to an increase in public understanding about those operations or activities, 40
C.F.R. § 2.107()(2)(ii). The Requesting States FOIA Request seeks information that will
result in understanding EPA’s interactions with non-governmental advocacy groups and
how those interactions influence how EPA sets policy that affects the public interest, How a
federal agency interacts with non-governmental interests in the formation of policy has
been identified as an “issue of the utmost importance.” NRDC v. United States EPA, 581 F.
~ Supp. 2d 491, 498 (S.DN.Y. 2008). And “an understanding of how [a federal agency]

makes policy decisions, including the influence of any outside groups on this process, is
also important to the public’s understanding of the [government]. Forest Guardians, 416
F.3d at 1179-80. (emphasis added).

With the release of this meaningful information the Requesting States will use it to educate
the public about how EPA has elected to resolve litigation and administrative actions which
directly affect the formation of current and future federal environmental policy. In Western
Watersheds v. DOI, the U.S. District Court determined the requesting party satisfied the
second factor by requesting information that it would use to educate the public about an
agency’s decision-making and its intent to create a summary of such information that was
reader-friendly, 318 F. Supp. 2d at 1040-41, The U.S. District Court for the District of
Columbia reached the same result in Federal CURE in holding the requesting patty’s intent
to analyze and synthesize the requested information into a report relayed to the public via
email and internet satisfied the second factor of the public interest prong. 602 F. Supp. 2d at
202-03. As explained in this FOIA Request, the Requesting States will prepare a report
summarizing the Subject information which will be made available to the general public
through the States’ websites and the Library Systems of the Requesting States,

3. Third Factor; The FOIA Request Seeks Information That
Contributes to the Understanding of a Broad Audience of
Persons Interested in EPA’s Operations or Activities
Regarding the CAA and SIPs.

To satisfy the third factor, the requesting party must show that the requested information
contributes to the understanding of a broad audience of persons interested in the subject, 40
CER, § 2.107(D(2)(ii). In Forest Guardians, the Court held that the requesting party
satisfied the third factor by demonstrating its intent to broadly disseminate the compiled
information, which was only available in piecemeal and hard-to-access form. Forest
Guardians, 416 F.3d at 1181-82. As in Forest Guardians, the Requesting States seek
piecemeal information that is held in a number of EPA’s regional or other offices
throughout the nation and which information cannot be easily accessed. The requested
information relates to BEPA’s communications and documentation in a large number of
discrete lawsuits and enforcement actions, Id. (holding information in court houses,
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newspaper articles, and affidavits not sufficient to justify denying a fee waiver). The
Requesting States will then compile and summatize this information into an- easily
accessible and readable report for their citizens and distribute copies of the report to
Congress and the media,

As detailed above, the Requesting States intend to disseminate the requested information by
making the report as well as the underling information publicly available on the Requesting
States’ websites as well as through the Library Systems of each of the Requesting States.
Because the report will be posted on State government websites any Ametican with access
to the internet will have access to the report. Accordingly, the report will be available to
better inform all U.S. citizens on matters affecting EPA’s operations and: policy formation,
See Judicial Watch Inc. v. U.S. DOI, 122 F. Supp. 2d 5, 10 (D.D.C. 2000) (requesting
party’s concrete plan or specific intent for publication and other dissemination of requested
information demonstrates compliance with third factor). Further, the Requesting States
stature as representatives of their respective citizens and accountability to their citizens to
provide information affecting each State’s implementation of the CAA demonstrates that
the Requesting States can and will disseminate the requested information to a broad group
of interested persons, See Fed, CURE, 602 F, Supp. 2d at 204 (stature of largest public
advocacy group demonstrated ability to disseminate information to reasonably broad

group),

Finally, the Requesting States will use the report to educate State and federal lawmakers
regarding the activities of EPA in negotiating settlements with non-governmental
organizations that directly affect current and future federal environmental policy. The report
will provide invaluable information to these lawmakers as they consider future changes to
environmental programs that will affect all Ameticans, '

4, Fourth Factor: The FOIA Request Seeks Information That
will Significantly Enhance the Public’s Understanding of EPA’s
Operations or Activities Regarding the CAA and SIPs.

The intention of FOIA is to “ensure an informed citizenry, vital to the functioning of a -
democratic society, needed to check against corruption and to hold the governors
accountable to the governed,” NRDC at 496 (quoting NLRB v. Robbins Tire & Rubber Co.,
437 U.S. 214, 242 (1978)). The Requesting States are seeking the Subject information so as
to significantly enhance the public’s undetstanding of EPA’s operations and activities and
to ensure that the public has the information necessary to determine whether EPA’s actions
in entering into settlements with non-governmental organizations are prudent or thwart the
cooperative federalism approach embodied in many of the federal environmental programs.
40 C.F.R. § 2.107(D)(2)(iv). Further, the public currently has no access to the requested
Subject information. Only with disclosure of the requested Subject information will the
public’s understanding of EPA’s operations and activities be greater than “as compared to
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the level of public understanding existing prior to the disclosure.” 40 CFR, §
2.107(D(2)(iv).

As detailed above, the Requesting States intend to prepare a report on EPA’s decision-
making process in negotiating and entering into certain litigation settlements and how these
settlements are affectmg current and future environmental policy. In taking the Subject
1nformat10n, which is not in the public domain, compiling it, and disseminating it to the
public in easily accessible forums, the Requesting States meet the fourth factor, Fed.
CURE, 602 F, Supp. 2d at 204-05. Clealy, the “public’s understanding of EPA decision
making will be significantly enhanced by learning about the nature and scope of EPA
communication[s]” and as such the Requesting States fee waiver request must be granted.
NRDC at 501,

B. The Requesting States’ FOIA Request Satisfies the Commercial-Interest
Prong of the Fee Waiver Test.

In considering whether the second prong of the public interest fee waiver test is met, EPA
considers the existence and magnitude of the requesting party’s commercial interest in the
requested information and whether the commercial interest outweighs the public interest. 40
CFER. § 2107()(3). The Requesting States are exclusively comprised of State
governments, which are noncommercial entities that have no commercial interest in the
disclosure of information regarding the manner in which EPA operates. See Fed. CURE,
602 F. Supp. 2d at 201 (recognizing non-profit organization is a non-commercial entity
entitled to fee waiver). The Requesting States’ intended use of the requested Subject
information is to make the information available—free of charge—to their respective
citizens in a readable, summarized fashion. The States have no intention of using the
information disclosed for financial gain, Nor does making the information available to the
public create a commetcial interest for the Requesting States. Further, the public interest in
disclosure necessarily is greater in magnitude than that of the Requesting States’ complete
Jack of commercial interest in the requested information. 40 C.F.R. § 2.107())(3)(ii). The
Requesting States have no commercial interest in the information requested and therefore
satisfy the second prong of the fee waiver test,

In light of the ongoing and contentious public policy controversy regarding EPA’s
coordination and planning its regulatory agenda with non-governmental organizations, the
Requesting States note that fime is of the essence in this matter. There is a great need for
prompt disclosure so that the released information may more adequately inform public
understanding and discussion of EPA’s actions,

In the event that access to any of the requested records is denied, please note that the FOIA
provides that if only portions of a requested file are cxempted from release, the remainder
must still be released, We therefore request that the Requesting States be provided with all
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non-exempt portions which are reasonably segregable, We further request that you describe
the deleted material in detail and specify the statutory basis for the denial as well as your
reasons for believing that the alleged statutory justification applies in this instance. Please
separately state your reasons for not invoking your discretionary powers to release the
requested documents in the public interest. Such statements will be helpful in deciding
whether to appeal an adverse determination, and in formulating arguments in case an appeal
is taken. The EPA’s written justification might also help to avoid unnecessary litigation,
We of course reserve the right to appeal the withholding or deletion of any information and
expect that you will list the office and address were such an appeal can be sent.

If for some reason, the fee waiver request is denied, while reserving my right to appeal such
a decision, the Requesting States are willing to pay $5.00 (five dollats) to cover cosis of
- document search and duplication,

Access to the requested records should be granted within twenty (20) working days from
the date of your receipt, Failure to respond in a timely manner shall be viewed as a denial of
this request and the requesters may immediately file.an administrative appeal.

Finally, the Requesting States ask that all correspondence regarding this FOIA request and
all documents produced in response to this request be directed to the Attorney General of
the State of Oklahoma, ' ' '

Thanking you in advance for your prompt reply.
Sincerely,

B. Scott Pruitt
OKLAHOMA ATTORNEY GENERAL

P, Clayton Eubanks

DEPUTY SOLICITOR GENERAL
Office of Oklahoma Attorney General
(405) 522-8992 Fax (405) 522-0608
clayton.eubanks@oag.ok.gov
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% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Gg- WASHINGTON D.C. 20460
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February 22, 2013

OFFICE OF
ENVIRONMENTAL INFORMATION

Mr. P. Clayton Eubanks

Deputy Solicitor General

Office of Oklahoma Attorney General
313 N. E. 21" Street

Oklahoma City, OK 73105

RE: Request Number EPA-HQ-2013-003886
Dear Mr. Eubanks:

This is in response to your request for a waiver of fees in connection with your Freedom
of Information Act (FOIA) request to the U.S. Environmental Protection Agency (EPA) seeking
a copy of records from the January 1, 2009 to February 6, 2013 regarding the scope and
application of the non~dxscret10nary duty to take certain;action under the Clear Air Act; the
course of action to'take with respect to any Regxonal Haze State Implemientation Plan; and other
records as described in your request.

We have reviewed .your fee waiver Justlﬁcatxon and based on the information provided,
we are denying your request for a fee waiver.. You have hot expressed a specific intent to
disseminate the information to the general pubhc As a tesult of you failing to meet the above
criteria, accordingly, there is no need to"address; the remaining prongs « of the fee waiver criteria,
If the estimated cost exceeds $25.00 the Office of Axr and Radiation will contact you regarding
the cost of processing your. request. and seek an assurance of payment They will be unable to
process yourrequest until they receive your wrltten assurance of payment:

Under thie FOIA, you have the right to appeal this. determination to the National Freedom
of Information Office, U.S. EPA, FOIA and anaoy Branch 1200 Penfisylvania Avenue, NW
(2822T), Washington, DC 20460 (U.S, Postal Service Only), E-rnail: hq.foia@epa.gov. Only
items mailed through the United States Postal Semce may be delivered to 1200 Pennsylvania

) -,intemet Address (URL) . http Ilwww epa gov
Recyclad/Recyolable » PR
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Avenue, NW. If you are submitting your appeal via Hand delivery, courier service or overnight
delivery, you must address your correspondence to'1301 Constitution Avenue, NW, Room
6416), Washington, DC 20004, Your appeal must té made in writing, and it must be submitted
no later than 30 caléndar days from the date of this leiter. The Agency will niof conisider appeals
received after the 30 caleridar day limit, The appeal 1etter should include the FOI number listed
above. For quickest possible handling, the appeal letter and its envelope should be marked
"Freedom of Information Act Appeal.”

Should you choose to appeal this determination, please be sute to fully address. all factors
required by EPA’s FOIA Regulatlons located at 40°C,F.R. § 2.107(1) in your appeal. If you
have any questions concerning this delermination please contact me at (202) 566-1667.

Siif

perely

L ryF Gottesman
National FOIA Officer
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OrriCcE OF ATTORNEY (GENERAL
STATE OF OKXLAHOMA

March 15,2013

VIA US CERTIFIED MAIL
RETURN RECEIPT REQUESTED,
FACSIMILE & E-MAIL

National Freedom of Information Officer
United States EPA

FOIA and Privacy Branch

1200 Pennsylvania Avenue, NW (2822T)
Washington, DC 20460

Fax; 202-566-2147

Email: Hq.fola@epa

Re: FREEDOM OF INFORMATION ACT APPEAL
Appeal of Fee Waiver Denial Pursuant to 40 C.F.R, § 2.104(j)
FOIA Request No. EPA-HQ-2013-003886

Dear Sir or Madam:

This is a timely appeal of the U.S. Environmental Protection Agency’s (“EPA”) improper
denial of the Oklahoma Attorney General’s request for a fee waiver in connection with the States
of Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska, North Dakota, Oklahoma, South
Carolina, Texas, Utah and Wyoming’s (“Requesting States”) February 6, 2013, Freedom of
Information Act (“FOYA”) request No. EPA-HQ-2013-003886. (“FOIA Request”). For the
reasons stated in the FOIA Request, the Requesting States ask that this appeal be given expedited
review, 4

L BACKGROUND

As detailed in the FOIA Request, the Requesting States seek any and all documents
regarding any consideration, proposal or discussions between the EPA Administrator with any
Interested Organization or Other Organizations’ concerning:

i, the scope and application of the EPA Administrator’s non-discretionary duty
to take certain actions under the Clean Air Act (“CAA”), 42 US.C, §
7604(a)(2);

! Interested Organization and Other Organlizations are defined in the Requesting States FOIA Request,

313 NLE, 2157 STrert * OKLAHOMA City, OK 73105 » (405) 521-3921 « Pax: (405) 521-6246
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i, the course of action to take with respect to any Regional Haze State
Implementation Plan (“SIP”) required to be submitted to the U.S.
Environmental Protection Agency (“EPA”) pursuant to CAA § 169A for any
State;

iii,  the course of action to be taken with respect to any administrative or judicial
order, decree or waiver entered, or proposed to be entered concerning any
Regional Haze SIP (the “Subject”),

A copy of the FOIA Request is attached hereto and incorporated by reference as Attachment A.

1In its February 22, 2013 denial letter, EPA claims that the Requesting States’ fee waiver
request must be denied because “you have not expressed a specific intent to disseminate the
information to the general public.” A copy of EPA’s Fee Waiver Denial is attached hereto and
incorporated by reference as Attachment B. Respectfully, EPA asserted basis for denial of the
Requesting States’ fee waiver request is wholly without merit. In their FOIA Request the
Requesting States make numetous statements that the documents requested from EPA will be
disseminated to the general public. )
o “The Requesting States will analyze the data presented in the released documents and our
staff of experts will produce a report,..The report will be disseminated to othets in our
States as well as disseminated to the media and Congress as a component of our active
involvement in State efforts addressing environmental issues,” FOIA Request at p. 5.

e “The Requesting States plan to make [the EPA] documents available to the public at the
University, Federal Depository and State Library systems [ ] in the respective Requesting
States. As these facilities are open to the general public, many people will thereby have
access to the information contained in the materials which are the subject of this request.”
(emphasis added), FOIA Requestatp. 5.

Because the information sought in the FOIA Request is in the public interest, will
significantly contribute to the public’s undetstanding of the operations and activities of EPA and
will not be used to further any commercial interest, the Requesting States properly sought a fee
waiver pursuant to 40 C.F.R. § 2.107(0). See also generally 5 U.S.C. § 552(a)(4)(A)(iii).

As set forth below, EPA’s denial of the Requesting States’ fee waiver request is factually
incorrect and legally contrary to FOIA, EPA’s own regulations, and case law interpreting and
applying fee waiver regulations. Accordingly, the Requesting States request the immediate
reversal of BEPA’s denial of the fee waiver request and that EPA be instructed to proceed
forthwith in processing the FOIA Request.
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II. THE REQUESTING STATES ARE ENTITLED TO A FEE WAIVER FOR
THE FOIA REQUEST

A. The Requesting States’ Purpose And Intent For The Requested Information

Over the past three years EPA has allowed its regulatory and policy agenda to be largely
defined by litigation settlements it has entered into with non-governmental organizations. On at
Jeast forty-five occasions, EPA and other federal agencies have settled lawsuits (which included
the payment of plaintiffs’ attorneys’ fees) brought under the CAA and other environmental
statutory programs, These settlements take the form of binding Consent Decrees that dictate how
and when EPA and other federal agencics must develop stringent new regulations or whether to
approve certain permit applications, Unfortunately, States responsible for implementing many of
these regulations and permit programs have little knowledge of or input in the litigation or
settlement process.

"The effective exclusion of the States from these litigation or administrative proceedings is
directly inconsistent with the cooperative federalism approach to implementing many of the
environmental programs created under the CAA, In implementing these federal environmental
programs, States often must design plans that meet the individual circumstances of the State,
while protecting and advancing the environmental goals and requirements of federal
environmental law. However, these State efforts and plans are effectively superseded when EPA
enters into negotiated settlements with non-governmental organizations alone that dictate how
fedetal environmental law should be applied and implemented in an individual State, When the
States’ important role as a partner with EPA in implementing federal environmental programs is
ignored, the States and their important sovereign interests are impaired, as are the rights of their
citizens who rely on and expect the States to implement the federal environmental laws—not
EPA along with non-governmental organizations,

The Requesting States seek the Subject information so that they may: understand and
‘make public EPA’s decision-making process in negotiating and entering into litigation
settlements; utilize the Subject information to inform the preparation and participation in the
public comment process on negotiated settlements between EPA and non-governmental
organizations; utilize the Subject information to determine the extent to which the cooperative
federalism principles embodied in the environmental programs, such as the CAA, are being
eroded by these negotiated settlements; and use the Subject information to inform and educate
the general public, and State and federal lawmakers on the importance of cooperative federalism
and why the States should continue to have the lead role in implementing federal environmental

programs,

As fully explained in the FOIA Request, the Requesting States will analyze the
information presented in the released documents and our staff of experts will produce a report as
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part of our review of EPA’s operations. The report will be disseminated to the general public
by being posted on State government websites as well as to the media and all members of
Congress, Further, the underlying Subject information and the report will be made available to
the public at the University, Federal Depository and State Library systems (“Library System”)
in the respective Requesting States, With the posting of the xeport on the States’ websites and
making the report available in the Library System, millions of people throughout the United
States will have access to the Subject information and resulting report.

Additionally, most, if not all, of these Libraries also serve as a Federal Depository,
Federal Depository Libraries were “established by Congtess to ensute that the American public
has access to its Government’s information.” hitp://www.gpo.gov/libraries/. As Federal
Depositories, these libraries ensure that the agency publications and other information “are
highly visible to the public, promoted, and safeguarded.” Id, Moreover, making available the
requested Subject information and report at University Libraries will facilitate the teaching and
research occurring at these Universities on important public policy issues including cooperative
federalism and the State federal partnership. None of the requested Subject information or the
resulting report will be used for commercial use or gain,

B. Legal Standard for Fee ‘Waivers

FOIA’s fee waiver provision is to be liberally construed in favor of waivers for
noncommercial requesters, Forest Guardians v. DOI, 416 F.3d 1173, 1178 (10th Cir, 2005). The
fee walver test “should not be interpreted to allow federal agencies to set up roadblocks to
prevent noncommercial entities from receiving a fee waiver, W. Watersheds Project v. Brown,
318 F. Supp. 2d 1036, 1039 (D. Id. 2004). FOIA imposes a non-discretionary duty to provide
documents without any charge if the disclosed information satisfies a two-prong test established
by statute. Fed, CURE v. Lappin, 602 F.Supp. 2d 197, 202 (D.D.C. 2009) (documents “shall be
furnished without any charge” if two-prong test is satisfied (emphasis and omission in otiginal)).
Fitst, the disclosed information must be likely to significantly contribute to public understanding
of governmental operations and activities. 5 U.S.C. § 552(a)(4)(A)(i). Second, the disclosed
information cannot be primarily in the commercial interests of the requestet, Id.

© EPA has promulgated regulations detailing the specific factors it considers when
evaluating the two-prong statutory test for fee waiver requests, 40 C.F.R. § 2.107(D(2)-(3).
EPA’s regulations elucidate further that to be granted fee waiver requests it must be established
that the information requested for disclosure must pertain to and significantly contribute to the
public understanding of governmental operations and activities, As the FOIA Request
demonstrates and this appeal further explains, the Requesting States have clearly met all. of the
statutory and regulatory requirements necessary to be granted a fee waiver,
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1. First Factor: The FOIA Request is for Records Concerning EPA’s
Operations and Activities.

As detailed in the FOIA Request, the Subject information the Requesting States seek
disclosure of directly concerns the operations and activities of EPA. 40 C.F.R. § 2,107(0(2)(D).
Specifically, the FOIA Request seeks information directly related to EPA’s operations and
activities related to its implementation and enforcement of the CAA’s Regional Haze program
through negotiated settlements with non-governmental organizations. These scttlements directly
imposed standards upon and/or required the State to take certain actions under the CAA.

In its enforcement of the CAA through settlements with non-governmental organizations,
EPA is using public funds and resources. The Tenth Circuit held that a federal agency’s
expenditure of public funds and resources was an operation and activity of that agency satisfying
the first factor of the public interest prong, Forest Guardians, 416 F.3d at 1178; see also
Edmonds Inst. v. DOI, 460 F. Supp. 2d 63, 66-67 (D.D.C. 2006). Similarly, EPA has devoted
public funds to paying attorneys® fees and devoted public tesources to negotiating and enforcing
the sottlements. Cleatly, the Requesting States meet the first factor as the requested Subject
information concerns the “operations or activities of the government.” 40 C.F.R. § 2.107()(2)(1).

2, Second Factor; The FOIA Request Seeks Meaningful Information
That Contributes to an Increased Public Understanding about EPA’s
Operations or Activities Regarding the CAA and SIPs,

In considering whether to grant the Requesting States fee waiver request, EPA must
determine whether the requested Subject information is meaningfully informative and likely to
contribute to an increase in public understanding about those operations or activities. 40 C.F.R. §
2.107()(2)(i). ‘' The Requesting States FOIA Request seeks information that will result in
understanding EPA’s interactions with non-governmental advocacy groups and how those
interactions influence how EPA sets policy that affects the public interest, How a federal agency '
interacts with non-governmental interests in the formation of policy has been identified as an
“igsue of the utmost importance.” NRDC v, United States EPA, 581 F. Supp, 2d 491, 498
(SD.N.Y. 2008). And “an understanding of how [a federal agency] makes policy decisions,
including the influence of any outside groups on this process, is also important to the public’s
understanding of the [government], Forest Guardians, 416 F.3d at 1179-80, (emphasis added).

With the release of this meaningful information the Requesting States will use it to
educate the public about how EPA has elected to resolve litigation and administrative actions
which directly affect the formation of current and future federal environmental policy. In
Western Watersheds v. DOI, the U.S, District Court determined the requesting party satisfied the
second factor by requesting information that it would use to educate the public about an agency’s
decision-making and its intent to create a summary of such information that was reader-friendly.
318 F, Supp. 2d at 1040-41, The U.S, District Court for the District of Columbia reached the
same result in Federal CURE in holding the requesting party’s intent to analyze and synthesize
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the requested information into a report relayed to the public via email and internet satisfied the
second factor of the public interest prong, 602 F. Supp. 2d at 202-03. As explained in its FOIA
Request, the Requesting States will prepare a report summarizing the Subject information which
will be made available to the general public through the States’ websites and the Library Systems

of the Requesting States,

3.Third Factor: The FOIA Request Seeks Information That
Contributes to the Understanding of a Broad Audience of Persons
Interested in EPA’s Operations or Activities Regarding the CAA and
SIPs. '

To satisfy the third factor, the requesting party must show that the requested information
contributes to the understanding of a broad audience of persons intetested in the subject. 40
C.FR. § 2.107(D(2)(iii). In Forest Guardians, the Court held that the requesting party satisfied
the third factor by demonstrating its intent to broadly disseminate the compiled information,
which was only available in piecemeal and hard-to-access form. Forest Guardians, 416 F3d at
1181-82. As in Forest Guardians, the Requesting States seek piecemeal information that is held
in a number of EPA’s regional or other offices throughout the nation and which information
cannot be easily accessed, The requested information relates to EPA’s communications and
documentation in a number of discrete administrative proceedings and lawsuits. Jd. (holding
information in court houses, newspaper articles, and affidavits not sufficient to justify denying a
fee waiver)., The Requesting States will then compile and summarize this information into an
casily accessible and readable report for their citizens and distribute copies of the report to the

 general public, Congress and the media,

As detailed above, the Requesting States will disseminate the requested information to
the general public by making the report as well as the undetling information publicly available
on the Requesting States’ websites as well as through the Library Systems of each of the
Requesting States. Because the report will be posted on State government websites any
American with access to the internet will have access to the report. Accordingly, the report will
be available to better inform all U.S, citizens on matters affecting EPA’s opetations and policy
formation. See Judicial Watch Inc. v. U.S. DOI, 122 F, Supp. 2d 5, 10 (D.D.C, 2000) (requesting
party’s concrete plan or specific intent for publication and other dissemination of requested
information demonstrates compliance with third factor), Further, the Requesting States statute as
representatives of their respective citizens and accountability to their citizens to provide
information affecting each State’s implementation of the CAA demonstrates that the Requesting
States can and will disseminate the requested information to a broad group of interested persons,
See Fed. CURE, 602 F. Supp. 2d at 204 (stature of largest public advocacy group demonstrated
ability to disseminate information to reasonably broad group).

Finally, the Requesting States will use the teport to educate State and federal lawmakers
regarding the activities of BPA in negotiating settlements with non-governmental organizations
that directly affect current and future federal environmental policy. The report will provide




e - Case5:13:cv-00726-M “Document =3 © Filed 07/16/13 " Page 7'of 2L

FREEDOM OF INFORMATION ACT APPEAL
FOIA Request No, EPA-11Q-2013-003886
March 15,2013

Page 7 of 8

invaluable information to these lawmakers as they consider future changes to environmental
programs that will affect all Americans, '

4, Fourth Factor: The FOIA Request Seeks Information That Will
Significantly Enhance the Public’s Understanding of EPA’s
Operations or Activities Regarding the CAA and SIPs.

The intention of FOIA is to “ensure an informed citizenry, vital to the functioning of a
democratic society, needed to check against corruption and to hold the governors accountable to
the governed,” NRDC at 496 (quoting NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242
(1978)). The Requesting States are seeking the Subject information so as to significantly enhance
the public’s understanding of EPA’s operations and activities and to ensure that the public has
the information necessary to determine whether EPA’s actions in entering into settlements with
non-governmental organizations are prudent or thwart the cooperative federalism approach
embodied in the CAA. 40 C.E.R. § 2,107(/)(2)(iv). Further, the public currently has no access to
the requested Subject information. Only with disclosure of the requested Subject information
will the public’s understanding of EPA’s opetations and activities be greater than “as compared
to the level of public understanding existing prior to the disclosure.” 40 CF.R, § 2.107(D)(2)(v).

As detailed above, the Requesting States will prepare a report on EPA’s decision-making
process in negotiating and entering into certain litigation settlements and how these settlements
are affecting current and future environmental policy. In taking the Subject information, which is
not in the public domain, compiling it, and disseminating it to the public in easily accessible
forums, the Requesting States meet the fourth factor, Fed, CURE, 602 F, Supp. 2d at 204-05,
Clearly, the “public’s understanding of EPA decision-making will be significantly enhanced by
learning about the nature and scope of EPA communication[s]” and as such the Requesting
States fee waiver request must be granted, NRDC at 501,

C. The Requesting States’ FOIA Request Satisfies the Commercial-Interest
Prong of the Fee Waiver Test.

In considering whether the second prong of the public interest fee waiver test is met, EPA
considers the existence and magnitude of the requesting patty’s commercial interest in the
requested information and whether the commercial interest outweighs the public interest, 40
C.FR. § 2.107()(3). The Requesting States are exclusively comptised of State governments,
which are noncommercial entities that have no commercial interest in the disclosure of
information regarding the manner in which EPA operates. See Fed, CURE, 602 F, Supp. 2d at
201 (recognizing non-profit organization is a non-commercial entity entitled to fee waiver). The
Requesting States’ use of the requested Subject information is to make the information
available—free of charge—to their respective citizens in a readable, summarized fashion, The
States have no intention of using the information disclosed for financial gain, Nor does making
the information available to the public create a commercial interest for the Requesting States,
Further, the public interest in disclosure necessarily is greater in magnitude than that of the
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Requesting States’ complete lack of commercial interest in the requested information, 40 C.F.R,
§ 2.107(2)(3)(if). The Requesting States have no commercial interest in the information requested
and therefore satisfy the second prong of the fee waiver test.

III, CONCLUSION

The Requesting States are entitled to a fee waiver because the information sought will
benefit the public’s understanding as to how environmental laws are being manipulated to usurp
the authority of States via Consent Decrees between EPA and non-governmental organizations—
negotiations that leave the affected State or States entirely out of the process. The impact of these
EPA settlements on current and future environmental policy is significant and impacts all
Ameticans who are either directly or indirectly affected by EPA regulation and policy. Further,
the Requesting States are making the Subject information available to the public and receive
absolutely no financial benefit from the information, As such, the Requesting States respectfully
request that EPA’s fee waiver denial be reversed and that all fees related to responding to the
FOIA Request be waived, and that EPA respond to the Requesting States’ FOIA Request.

Sincerely,

D >

P. Clayton Eubanks
Deputy Solicitor General

PCE:csn
Attachments
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OFRICE OF ATTORNEY (GENERAL
STATE OF OKLAHOMA
February 6, 2013

VIA CERTIFIED MAIL '
~ RETURN RECEIPT REQUESTED

FREEDOM OF INFORMATION ACT REQUEST

Freedom of Information Officer

U.S. EPA, Records, FOIA and Privacy Branch
1200 Pennsylvania Avenue, NW (2822T)
Washington, DC 20460

Hq.fola@epa.

FOIA REQUEST

Dear Sir or Madam:

This is a request under the Freedom of Information Act (5 U.S.C. § 552, as amended),

By this letter the States of Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska, North
Dakota, Oklahoma, South Carolina, Texas, Utah and Wyoming (“Requesting' States”) are
requesting any and all documents (including any and all written. or electronic
correspondence, audiotapes, electronic records, videotapes, photographs, telephone
messages, voice mail messages, e-mails, facsimiles, daily agendas and calendars,
information about meetings and/or discussions, whether in-person ot over the telephone,
agendas; minutes’ and a' list of participants for those meetings and/or discussions, and
transeripts and notes of any such meetings and/or discussions) from January 1, 2009, to the

date of this letter that discuss or in. any way relates to:

(a) any consideration, proposal or discussions with any Interested Organization (as
that term is defined below), or amy other non-governmental organization,
including citizen organizations, whose purpose or interest may include
environmental or - natural resource advocacy and policy (“Other
Organizations”), concerning:

i, the scope aﬁd application of the EPA Administrator’s non-disctetionary
duty to take certain actions under the Clean Air Act (“CAA”),42U.8.C,

§ 7604(a)(2);
ATTACHMENET"A"
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ii. the course of action to take with respect to any Regional Haze State
Implementation Plan (“SIP”) required to be submitted to the U.S,
Environmental Protection Agency (“EPA”) pursuant to CAA § 169A for
any State; ' .

iii. .the course of action to be taken with respect to any administrative or
judicial order, dectee or waiver entered, or proposed to be entered
. concerning any Regional Haze SIP (the “Subject”).

“Interested Organizations” is defined as any one of the following organizations:

- National Parks Conservation Association
- Montana Environmental Information Center
- Grand Canyon Trust '
- Dine Citizens Against Ruining Our Environment
- Dakota Resource Council
- Dacotah Chapter of Sierra Club
- San Juan Citizens Alliance

- Our Children's Earth Foundation
- Plains Justice

- Powder River Basin Resource Council
- Sierra Club
- Bnvironmental Defense Fund
- Wildearth Guardians
- Natural Resources Defense Council
- Western Resource Advocates
- Wyoming Outdoor Council
- Greater Yellowstone Coalition

(b) Copies of any and all documents (including any and all written or electronic
correspondence, audiotapes, elecironic records, videotapes, photographs,
telephone messages, voice mail messages, e-mails, facsimiles, daily agendas and

" calendars, information about meetings and/or discussions, whether in-person or
over the telephone, agendas, minutes and a list of participants for those meetings
and/or discussions, and transcripts and notes of any such meetings and/or

. discussions) sent or received by the following EPA offices: '

i,  the Office of the Administrator;

ii,  the Office of Environmental Information;
iil, . the Office of General Counsel;
iv.  the Office of Inspector General;
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v.  the Office of International and Tribal Affairs;
vi.  the Office of Research and Development;
vii, Region1;
viii, Region 2;
ix, Region 3;
Xx. Region 4;
xi.  Region 5;
xii.  Region 6;
xiii,  Region 7;
xiv.  Region §;
xv, Region9; or
xvi. Region 10,

(including receipt by carbon copy or blind carbon copy), regarding the Subject
including, but not limited to, documents sent by or received from individuals
representing or employed by the Interested Orgamza’uons or Other

Organizations,

Reason for FOIA Request

Over the past three years, the EPA has allowed its regulatory agenda to be largely defined
by litigation settlements it has entered into with environmental organizations. Specifically,
on at least forty-five occasions, EPA and other federal agencies have séitled lawsuits
(which included paying plaintiffs’ attorneys’ fees) brought under the CAA. These
seitlements take the form of binding Consent Decrees that dictate how and when EPA and
other federal agencies must develop stringent new regulations. Unforfunately, States
responsible for implementing many of these regulations have little knowledge of or input in
this process, which is not consistent with the cooperative federalism structure of federal

environmental law

Out of the forty-ﬁve settlements that have been made public, EPA has pald almost $1
million in attorneys’ fees to these groups, while also committing to develop a suite of
sweeping new regulatlons One BPA Consent Decree led to the promulgation of EPA’s
costliest regulation ever - the Mercury Air Toxics Standards (MATS) Other Consent
Decrees include obligations that define how and when EPA acts on forty-five individual
State Regional Haze SIPs — including the imposition of proposed federal nnplementanon

plans (“FIPs”).

Many Conscnt Decrees authorize EPA to act in a way that is not consistent with current
law. For example, Regional Haze Consent Decrees allowed EPA to propose combined
"Regional Haze SIPs/FIPs — something EPA has not done before in administering the CAA.
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This is detrimental to the States and “unwinds” the State and federal partnership contained
in the CAA.

States affected by these non-governmental organization lawsuits are not included as parties
in the suits and when affected States try to intervene, EPA and the environmental groups
frequently oppose State intervention, For instance, when the State of North Dakota sought
to intervene in Wildearth Guardians v. Jackson in the U.S, District Court for the Northern
District of California (where Wildearth Guardians filed its suif), EPA opposed the
intervention despite the fact that the case involved how and when EPA should act on North
Dakota’s proposed Regional Haze SIP. Wildearth-Guardians v. Jackson, No. C-09-2453-
CW, 2011 U.S. Dist. LEXIS 14378 (N.D. Cal. Dec. 27, 2011) (order denying North
Dakota’s intervention).

State Attorneys General from the Requesting States are in the process of evaluating EPA’s
alarming practice of relying on Consent Decrees to deny the States their important role as a
pattner with EPA in implementing federal environmental law. Not only does EPA’s action
harm and jeopardize the States’ role as a partner with EPA, but it harms the interests of the
citizens of the Requesting States. Our citizens rely on and expect the States to implement
federal environmental law, Often, these implementation effotis require the States to design
plans to meet the individual circumstances.of the State, while protecting and advancing the
environmental goals and requirements of federal environmental law. When EPA
coordinates with non-governmental organizations regarding how federal environmental law
should be applied and implemented in an individual State and excludes the State from that

effort the State and its citizens are harmed.

Rather than make individual FOIA requests, the Requesting States are making one request
for the release of documents with the Interested Organizations. and Other Organizations
concerning the Subject. The Requesting States have lobbied,: litigated, and publicly
commented on federal actions which directly affect their individual State intetests and those
of their citizens. The requested documents are sought in order to more cleatly illuminate the
operations and activities of EPA. As such, release of the requested documents will
significantly contribute to public understanding and oversight of the EPA’s operations,
particularly regarding the quality of the EPA’s activities and the efficacy of both
Congressional directives and EPA policies and regulations relating to the Requesting States,

The Requesting States will analyze the data presented in the released documents and our
staff of experts will produce a report as part of our ongoing review of EPA’s operations,
The report will be disseminated to others in our States as well as disseminated to the media
and Congress as a component of our active involvement in State efforts addressing

environmental issues,
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Tee Waiver Request

The Requesting States request that you waive any applicable fees since disclosure meets the
standard for waiver of fees as it is in the public interest. See 40 C.F.R. § 2.107QD).
Specifically, this request concerns “the operations or activities of the govetnment;”
disclosure is “likely to confribute” to an understanding of government operations or
activities; disclosure will contribute to “public understanding;” the disclosure is likely to
contribute “significantly” to public understanding of government operations and activities;
and the States have no commercial interest in disclosure of the documents — the Requesting
States’ interest is to facilitate and promote the public interest, 40 C.F.R. § 2.107(2)(D),(1v).

Reasons for Granting the Fee Waiver Request

The Requesting States will analyze the data presented in the released documents and our
staff of experts will produce a teport as part of our ongoing review of EPA’s operations.
The report will be disseminated to others in our States as well as disseminated to the'media
and Congress as a component of our active involvement in State efforts addressing

environmental issues.

The Requesting States plan to make these documents available to the public at the
University, Federal Depository and State Library systems (“Library Systems™) in the
respective Requesting States, As these facilities are open to the general public, many people
will thereby have access to the information contained in the materials which are the subject
of this request. Most, if not all, of these Libraries also serve as a Federal Depository.
Federal Depository Libraries were “established by Congress to ensure that the American
public has access to its Government’s information.” http:/fwww.gpo.gov/libraries/. As
Federal Depositories, these libraries ensure that the agency publications and other
information “are highly visible to the public, promoted, and safeguarded.” Id, Morcover,
making available the réquested Subject information and report at University- Libraries will
facilitate the teaching and research’ occurring at these Universities on important public
policy issues including cooperative federalism and the State federal partnership. None of
the requested Subject information or the resulting report will be used for commercial use or

gain.
A. Legal Standard for Fee Waivers

" FOIA’s fee waiver provision is to be liberally construed in favor of waivers for
noncommetcial requesters, Forest Guardians v. DOI, 416 F.3d 1173, 1178 (10th Cir,
2005). The fee waiver test “should not be interpreted to allow federal agencies to set up
roadblocks to prevent noncommercial entities from receiving a fee waiver, W. Watersheds
_Project v. Brown, 318 F. Supp. 2d 1036, 1039 (D. Id. 2004). FOIA imposes a non-
discretiopary duty to provide documents without any charge if the disclosed information
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satisfies a two-prong test established by statute. Fed. CURE v. Lappin, 602 F.Supp. 2d 197,
202 (D.D.C. 2009) (documents “shall be furnished without any charge” if two-prong test is
satisfied (emphasis and omission in original)). First, the disclosed information must be
likely to significantly contribute to public understanding of governmental operations and
activities. 5 U.S.C. § 552(a)(4)(A)(iii). Second, the disclosed information cannot be
primarily in the commercial interests of the requester. d.

EPA has promulgated regulations detailing the specific factors it considers when evaluating
the two-prong statutory test for fee watver requests. 40 C.E.R. § 2.107(0(2)-(3). EPA’s
regulations elucidate further that to be granted fee waiver requests a requester must
establish that the information requested for disclosute must pertain to and significantly
contribute to the public understanding of governmental operations and activities, As this -
FOIA Request demonstrates, the Requesting States have clearly met all of the statutory and
regulatory requirements necessary to be granted a fee waiver. .

1. Tirst Factor: The FOIA Request is for Records
Concerning EPA’s Operations and Activities.

The Subject information the Requesting States seek directly concerns the operations and
activities of EPA. 40 C.FR. § 2.107()(2)(i). Specifically, the FOIA Request secks
information directly related to EPA’s operations and activities related to its implementation
and enforcement of the CAA through negotiated settlements with non-governimental
organizations, These settlements directly imposed standards upon and/or required the State
to take certain actions under the federal environmental progtam at issue in the lawsuit or

administrative action.

In its enforcement of these federal programs through settlements with non-governmental
organizations, EPA is using public funds and resources. The Tenth Circuit held that a
federal agency’s expenditure of public funds and resources was an operation and activity of ..
that agency satisfying the first factor of the public interest prong, Forest Guardians, 416
F.3d at 1178; see also Edmonds Inst. v. DOI, 460 F. Supp. 2d 63, 66-67 (D.D.C. 2006).
Similarly, EPA has devoted public funds to paying aftorneys’ fees and devoted public
resources to negotiating and enforcing the settlements, Clearly, the Requesting States meet
the first factor as the requested Subject information concerns the “operations or activities of

the government.” 40 C.F.R. § 2.107()(2)(D).

2. Second Factor: The FOIA Request Seels Meaningful
Information That Contributes to an Increased Public
Understanding about EPA’s Operations or Activities
Regarding the CAA and SIPs,
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In considering whether to grant the Requesting States fee waiver request, EPA must
determine whether the requested Subject information is meaningfully informative and likely
to contribute to an increase in public understanding about those operations or activities. 40
CF.R. § 2.107()(2)(i1). The Requesting States FOIA. Request seeks information that will
result in understanding EPA’s intetactions with non-governmental advocacy groups and
how those interactions influence how EPA sets policy that affects the public interest. How a
federal agency interacts with non-governmental interests in the formation of policy has
been identified as an “issue of the utmost importance.” NRDC v, United States EP4, 581 F.

~ Supp. 2d 491, 498 (S.D.N.Y. 2008). And “an understanding of how [a federal agency]
makes policy decisions, including the influence of any outside groups on this process, is
also important to the public’s understanding of the [government]. Forest Guardians, 416
F.3d at 1179-80. (emphasis added).

With the release of this meaningful information the Requesting States will use it to educate
the public about how EPA has elected to resolve litigation and administrative actions which
directly affect the formation of current and future federal environmental policy. In Western
Watersheds v. DOI, the U.S. District Court determined the requesting party satisfied the
. second factor by tequesting information that it would use to educate the public about an
agency’s decision-making and its infent to create a summary of such information that was
reader-friendly. 318 F. Supp. 2d at 1040-41, The U.S, District Court for the Disttict of
Columbia reached the same result in Federal CURE in holding the requesting party’s intent
to analyze and synthesize the requested information into’ a report relayed to the public via
email and internet satisfied the second factor of the public interest prong, 602 F. Supp. 2d at
202-03. As explained in this FOIA Request, the Requesting States will prepare a report
summarizing the Subject information which will be made available to the general public
through the States’ websites and the Library Systems of the Requesting States. ’

3 Third Factor: The FOIA Request Seeks Information That
Contributes to the Understanding of a Broad Audience of
Persons Interested in EPA’s Operations or Activities
Regarding the CAA and SIPs,

To satisfy the third factor, the requesting party must show that the requested information
contributes to the understanding of a broad audience of persons interested in the subject, 40
CER. § 2.107()(2)(iii). In Forest Guardians, the Court held that the requesting patty
satisfied the third factor by demonstrating its intent to broadly disseminate the compiled
information, which was only available in piecemeal and hard-to-access form. Forest
Guardians, 416 F.3d at 1181-82, As in Forest Guardians, the Requesting States seek
piecemeal information that is held in a number of EPA’s regional or other offices
throughout the nation and which information cannot be easily accessed. The requested
information relates to EPA’s communications and documentation in a large number of
discrete lawsuits and enforcement actions. Id. (holding information in court houses,
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newspaper articles, and affidavits not sufficient to justify denying a fee waiver). The
Requesting States will then compile and summarize this information into an - easily
accessible and readable report for their citizens and distribute copies of the report to

Congress and the media,

As detailed above, the Requesting States intend to disseminate the requested information by
making the report as well as the underling information publicly available on the Requesting
States® websites as well as through the Library Systems of each of the Requesting States.
Because the report will be posted on State government websites any American with access
to the internet will have access to the report. Accordingly, the report will be available to
better inform all U.S, citizens on matters affecting EPA’s operations and policy formation.
See Judicial Watch Inc. v. US. DOIL, 122 B. Supp. 2d 5, 10 (D.D.C. 2000) (requesting
party’s concrete plan or specific intent for publication and other dissemination of requested
information demonstrates compliance with third factor), Further, the Requesting States
stature as representatives of their respective citizens and accountability to their citizens to
provide information affecting each State’s implementation of the CAA demonstrates that
the Requesting States can and will disseminate the requested information to a broad group
of interested persons, See Fed. CURE, 602 F. Supp. 2d at 204 (stature of largest public
advocacy group demonstrated ability to disseminate information to reasonably broad

group).

Finally, the Requesting States will use the report to educate State and federal lawmakers
regarding the activities of EPA in negotiating settlements with non-governmental
organizations that directly affect current and future federal environmental policy. The report
will provide invaluable information to these lawmakers as they consider future changes to
environmental programs that will affect all Ameticans. '

4, Fourth Factor; The FOIA Request Seeks Information That
will Significantly Enhance the Public’s Understanding of EPA’s
Operations or Activities Regarding the CAA and SIPs.

The intention of FOIA is to “ensure an informed citizenry, vital to the functioning of a -
democratic society, needed to check against corruption and to hold the governors
accountable to the governed,” NRDC at 496 (quoting NLRB v. Robbins Tire & Rubber Co.,
437 U.S. 214, 242 (1978)). The Requesting States are seeking the Subject information so as’
to significantly enhance the public’s understanding of EPA’s operations and activities and
to ensure that the public has the information necessary to determine whether EPA’s actions
in entering into settlements with non-governmental organizations are prudent or thwart the
cooperative federalism approach embodied in many of the federal environmental programs.
40 CFR. § 2.107()(2)(iv). Further, the public currently has no access to the requested
Subject information. Only with disclosure of the requested Subject information will the
public’s understanding of EPA’s operdtions and actjvities be greater than “as compared to
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the level of public understanding existing prior to the disclosure.” 40 CFR. §
2.107(D(2)(@v).

As detailed above, the Requesting States intend to.prepate a report on EPA’s decision-
making process in negotiating and entering into certain litigation settlements and how these
settlements are affecting current and future environmental policy, In taking the Subject
information, which is not in the public domain, compiling it, and disseminating it to the
public in easily accessible forums, the Requesting States meet the fourth factor. Fed.
CURE, 602 F. Supp. 2d at 204-05, Clearly, the “public’s understanding of EPA decision
making will be significantly enhanced by learning about the nature and scope of EPA
communication[s]” and as such the Requesting States fee waiver request must be granted.

NRDC at 501,

B. The Requesting States’ FOIA Request Satisfies the Commercial-Interest
Prong of the Fee Waiver Test.

Tn considering whether the second prong of the public interest fee waiver test is met, EPA
considers the existence and magnitude of the requesting party’s commercidl interest in the
requested information and whether the commercial interest outweighs the public interest. 40
CFR. § 2.107()(3). The Requesting States are exclusively comprised of State
governments, which are noncommetrcial entities that have no commercial interest in the
disclosure of information regarding the manner in which EPA operates. See Fed. CURE,
602 F. Supp. 2d at 201 (recognizing non-profit organization is a non-commetrcial entity
entitled to fee waiver), The Requesting States’ intended use of the requested Subject
information is to make the information available—frce of charge—to their respective
citizens in a readable, summarized fashion. The States have no intention of using the
information disclosed for financial gain, Nor does making the information available to the
public create a commercial interest for the Requesting States. Further, the public interest in
disclosure necessarily is greater in magnitude than that of the Requesting States’ complete
lack of commercial interest in the requested information. 40 C.F.R. § 2.107())(3)(ii). The
Requesting States have no commercial interest in the information requested and. therefore’
satisfy the second prong of the fee waiver test.

In light of the ongoing and contentious public policy controversy regarding EPA’s
coordination and planning its tegulatory agenda with non-governmental organizations, the
Requesting States note that time is of the essence in this mafter. There is a great need for
prompt disclosure so that the released ‘information may more adequately inform public
understanding and discussion of EPA’s actions,

In the event that access to any of the requested records is denied, please note that the FOIA
provides that if only portions of a requested file are exempted from release, the remainder
must still be released. We therefore request that the Requesting States be provided with all
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non-exempt portions which are reasonably segregable. We further request that you describe
the deleted material in detail and specify the statutory basis for the denial as well as your
reasons for believing that the alleged statutory justification applies in this instance. Please
separately state your reasons for not invoking your discretionary powers to release the
requested documents in the public interest, Such statements will be helpful in deciding
whether to appeal an adverse determination, and in formulating arguments in case an appeal
is taken. The EPA’s written justification might also help to avoid unnecessary litigation.
We of coutse reserve the right to appeal the withholding or deletion of any information and
expect that you will list the office and address were such an appeal can be sent.

If for some reason, the fee waiver request is denied, while reserving my right to appeal such
a decision, the Requesting States are willing to pay $5.00 (five dollars) to cover costs of
- document search and duplication.

Access to the requested records should be granted within twenty (20) working days from
the date of your receipt. Failure to respond in a timely manner shall be viewed as a denial of
this request and the requesters may immediately file.an administrative appeal.

Finally, the Requesting States ask that all correspondence regarding this FOIA request and
all documents produced in response to this request be directed to the Attorney General of
the State of Oklahoma. ' S '

Thanking you in advance for your prompt reply.
Sincerely,

E. Scott Pruitt
OKLAHOMA ATTORNEY GENERAL

P, Clayton Eubanks.
DEPUTY SOLICITOR GENERAL
Office of Oklahoma Attorney General
(405) 522-8992 Fax (405) 522-0608

‘ clayton.eubanks@oag.ok.gov
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February 22, 2013

QFFICE OF ;
ENYIRONMENTAL INFORMATION

Mr, P, Clayton Eubanks

Deputy Solicitor General

Office of Oklahoma Attorney General
313 N. E. 21* Strect

Oklahoma City, OK 73105

RE: Request Number EPA-HQ-2013-003886

Dear Mr. Eubanks:

‘This s in response to your request for a waiver of fees in connection with your Freedom
of Information Act (ROIA) request to the U.S, Environmental Protection Agency (EFA) secking
a copy of records from the January 1, 2009 to February 6, 2013 regarding the scope and
application of the non-discretionary duty to take certain action under the Clear Air Act; the
course of action to take with respect to any Regional Haze State Implementation Plan; and other
records as described in your request,

We have reviewed your fee waiver justification and based on the information provided,
we are donying your request for a fee waiver, You have not expressed a specific intent to
disseminate the information to the general publie. As aresult of you failing to meet the above
criteria, accordingly, there is no need to address the remaining prongs of the fee waiver criteria,
If the estimated cost exceeds $25,00 the Office of Air and Radiation will contact you regarding
the cost of processing your request and seek an assurance of payment, They will be unable o
process your xequest until they receive your written assurance of paysent.

Under the FOIA, you have the right to appeal this determination to the National Freedom
of Information Office, U.8. EPA, FOIA and Privacy Branch, 1200 Pennsylvania Avenue, NW
(2822T), Washington, DC 20460 (U.S, Postal Service Only), E-mail: hq.foia@epa.gov, Only
items mailed through the United States Postal Service may be delivered to 1200 Pennsylvania

ATTACHMENT "B"
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Avenue, NW. If you are submitting your appeal via hand delivery, courier sexrvice or overnight
delivery, you must address your correspondence to 1301 Constitution Avenue, NW, Room
64167, Washington, DC 20004, Your appeal must be made in writing, and it must be submitted
no later than 30 calendar days from the date of this letter, The Agency will not consider appeals
received after the 30 calendar day limit, The appeal letter should include the FOI number listed
above, For quickest possible handling, the appeal letter and its envelope should be marked
"Freedom of Information Act Appeal."

Should you choose to appeal this determination, please be sure to fully address all factors
vequired by EPA’s FOIA Regulations, located at 40 CF.R, § 2.107(1) in your appeal. 1f you
have any questions concerning this determination please contact me at (202) 566-1667.

Sierely

Lagry F. Gottesman
National FOIA Officer
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Dear Mr. Eubanks:

{ am writing in regard to the above-referenced fee waiver appeal. My offlce Is In recelpt of your appeal file and Is currently
reviewing It for a response. We require a brief extenslon of time to complete the process of revlewing and finalizing the
response, We expect to provide you with a determination on or before May 15, 2013. Thank you for your patience, and

please contact me If you have any questions concerning your appeal,

Sincerely,

Lynn Keily

Attorney-Advisor

U.S. Environmental Protection Agency
General Law Office

Office of General Counsel

{202) 564-3266

Office # 7426V

EXHIBIT

Y

file:///C:/Users/ceubanks/AppData/Local/Temp/notes9A79BC/~web9616.htm 7/16/2013
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RE: Appeal No. EPA-HQ-2013-004583 (Request No. EPA-HQ-2013-003886)
Kelly, Lynn

to:

* Clayton.Eubauks@oag.ok.gov

05/15/2013 03:10 PM

Hide Details

From: "Kelly, Lynn" <Kelly Lynn@epa.gov>

To: "Clayton,Eubanks@oag.ok.gov" <Clayton.Eubanks@oag.ok.gov>,
History: This message has been forwarded.

Mr. Eubanks:

| am writing with an update about the status of the above-referenced fee waiver appeal. My office is reviewing
your appeal file, however we require one additional extension of time to complete the process of finalizing the
response. We expect to provide you with a determination on or before May 31, 2013, Thank you again for your
continued patience, and please contact me if you have any questions cancerning your appeal.

Sincerely,

Lynn Kelly

Attorney-Advisor

U.S. Environmental Protection Agency
General Law Office

Office of General Counsel

(202) 564-3266

Office # 7426V

From: Clayton.Eubanks@oag.ok.gov Imailto:Clayton.Fubanks@oag.ok.qov]
Sent: Thursday, May 02, 2013 11:23 AM

To: Kelly, Lynn
" Subject: Re: Appeal No. EPA-HQ-2013-004583 (Request No. EPA-HQ-2013-003886)

Thank you.

P. Clayton Eubanks

Deputy Solicitor General

Office of the Attorney General of Oklahoma
313 N.E. 21st Street

Oklahoma City, OK 73106

Tel; (405) 622-8992

Fax:(405) 522-0085
clayton.eubanks@oag.ok.gov

From: *Kelly, Lynn* <Kelly Lynn@epa.gov>

To; "clayton.eubanks@oag.ok.gov" <claylon.eubanks@oag.ck.gav>,
Date: 05/02/2013 10:20 AM
Subject: Appeat No, EPA-HQ-2013-004583 (Request No. EPA-HQ-201 3-003886)

file:///C:/Users/ceubanks/AppData/Local/ Temp/notesOA7IBC/~web9616.htm 7/16/2013
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

MAY 3 1 201

OFFICE OF
\GENERAL GOUNSEL
‘Mr. P. Clayton Eubarnks
D'gput.y‘S_Qligtitor:G'enemf
Office of Oklahoma Attomey General.
313 N.E. 21* Street )
OKlahonia City, OK 73105

Re:  Freedomof Informatiori Act Appeal No. EPA-HQ-2013-004583 (Request No: BPA-HQ-
2013-003886) .

Dear Mr, Eubanks:

~ Tamresponding to your:March 15,2013 fei waiver appeal under the Freedomof
Tnformation Act (“FOIA™), § UiS.C.§:552: You appealed he February 22, 2013 decision of”

Larry Gottesmidn of the'l].S: Environmental Protection Ageficy (“EPA” ot “Agency”) to-deny
yotir request for a:fee waiver (“initial foo walver defiial”). You seek-a'waiver-of all fees
associated with your FOIA request for documents related:to consideration, propoesal, ot
discussion of thee subjectstelated to the Clean Air Act ({CAA”) with non-governmetital
otganizations whose purpose may include environmental or natural resource.advocacy-and
policy. You requested a waiver of all fees associated with processing your request, dnd stated

you wete willing t6'pay $5.00:(five dollars) in the event your fee waiver was denied.

On Fébruary 22,2013, Mi.. Gottesmar, the EPA’s National FOLA Officer; denied your
Tequest for a fee waiver finding that-you had failed to express-specific.intent to disseminate the
information, o the gencral public, thus failing {6, derdonstrate that-your request is likely to
contribute to public-understanding of 4 reasonably broad audience.of persons interested in the
subject matter.. '

T have carefiilly considered yourrequest for'a fee waiver, EPA’snitial fee waiver denial,
and your-appeal.. For-the reasons set forth below, 1 have concluded.that you do‘not haye:d propet
request pending before the Agency, and therefore your appeal of the denial of a waiver of fees is.
moot,
Analysis

in reviewing your February.6, 20 13 EOTA request-in ordet to *prQ‘ééSfSJy@'ju‘,r‘fééf‘Waiver
appeal, {his: office has determined that your initial request fails to adequately describe the.records:
‘sought, as réquired by the FOIA and by EPA’s regulations. .5 U.8.C..§:552(@)(3); 40.CER. &
2.102(c). You seek records “which discuss-ot:in any way relate to?* any “consideration; proposal,
EXHIBIT
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or discussion with” “Interested Organizations™ or any “Other Organizations™ on three: broad.

topics;related-to the C.lcaij;Ai'r-A"c't{.- Request-at 1. At Ieastonecategory of your:request (records
desctibed in patagraphi (a)(1)) is dlmostidentical to.aequest that was previously denied by EPA
as zi'm'gr"oper-on-SeptenitSerﬂ1",4,{2012‘.; While you have tailored the Subject miatter of the next:two:
categories of records you are §éeking (()(ii) and (a)(ili)) by focusing only ot Regional Haze:

State Implefreritation:Planis (“SIPs”), you have not:proyided cnough ififormatiof to permit ati
employee reasoniably familiar with the subj ect-matfer to:jdentify the fecords you ate'séeking.

Thils is:because despite reducing the. provided list of “Iriterested Organizations” from eighty-to
seventeen; You ate still fequesting docuinents related fo any-communication betweei EPA and
“Othet Qiganizations” which you broadly Jefine as “any-other fon~governmental organization,
including citizen organizations whose putpose.or interest may iriclude-environmental or natural
resource advocacy-and policy,” Request at 1. This qualifying statement:aboutequesting records

fiom “Other Organizations” effectively re-incorporates the;sixty-three exclided orgariization

from the list in your original request; as ell'as linerous other unnaried organizations; and.
would require:EPA staff to.also-search for and détermine: the organizational mission of any 3¢
‘party that may bayehad a communication:with the: Agency:on fopics uinder the CAA, Broad,,
sweeping requests lacking specificity are ot sufficient: Amgricari Fed, of Gov't Employees V..
‘D’eg'?t"vof.cm‘jmer'ce,ga2-;1?;.;_supp.._;12;/52»,;;1277‘~(D.»D:Ci'“1~9.8'6;).;.,Ad’di’tﬁiona_uy,,;equ,e‘st';s,:‘fg;, S
documenits which “referorrelate 107 subject are routinely “subj ¢éttq;:ériﬁiciém<-aé"o‘verbroad
since life, like law; is ‘a seamless web, “and all documents ‘iglate® toall others'in some remote
“fashion,” Magsachusetts ¥. De 85 ] 727 FSupp. 35, 36 n.2.(D:Mass-

1989).

»'¢of Héalth & Human Servs,

?

Additionally, paragraph (b) of your féquestis nearly iderifical to the request previously
denied by BRA as:an impropet request on:Seplomber: 14, 2012. Tnstead of requesting “all
documents™ that in apny way relate fo the three.broad ¢ategories of yotir request-from every single.
 headquarters-and regional ;EPAv;Qfﬁc;é;:ypyfhave-ﬁf:}équé’s_tcd‘ret:ord‘s from sixteen: different offices

-~ instead of twenty-orie. Request at2-3. Youarerequesting all- documents sefit or teceived by
$taff in sixteen EPA offices-on three general sibjects,.for a period of almost four-and a

0 SIXL : ‘a half years;
Stch “all documents™ requests-hay en founid by courts ¢ besimproper. See, Dalev, IRS, 238
FiSupp2d 99;.104:(D.D.C, 2002);M

2); Mason'v. Callaway; 554 F:2d 129, 131.(4th Cic.1977). By
‘way of compatison, a recent District £ Columbia decision found that a similar request that
amourited fo a request for all intérnal emails-of 25 individuals over atwo year period failed to -
reasonably describe the records ,sought,f‘andv;was;unrcasonabiy burdensome; Haihey v.T:iS. Dep’t
of Intetior; No, 11-1725.(2013 WL.659090 (DD.C.)).. The cotiit found that the. burdenof
amassing this volume of information, inaddition to-the timeneeded to review the records,
conflicted with settled case law that “an-agency need not honor a [FOTA] ‘requést that requires-‘an
unreasoriably burderisome searc 1 and fhat “FOTA:was not.intended to rédiice governiment
agénciesto full-time:investigators on behalf of requestors:” Id. At *8-9.(internal cifations
onitted).. ‘
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- For the-reasons stated above, 1 have detgrmijned' that your request does notreasonably
identify the records you dre séeKing: Because. this1s: yo,ur;seco,nd.a'tftempt";;a:t submittitig'a propeily

formulated reqiiest, T will take this opportunity to:indicate how your request might be: modified-to
teasoriably identify: the records you.are:secking, In order to reasonably-identify the:records you
are secking, you.should identify the récords with particular specificity: 'EPA.regiilations state that
“whenever possible.you should include speciﬁbfhlformatioxigbpgt_ edch record sought; such as
thie date, title or name; author, recipient; and sibject matter” L;ijr,id’:alsdthat “[f]he more specific -
you are about-the records or type of records you want, the more likely EPA will be ableto,
identify arid Tocate records responsive to your request.”- 40 C.RR, § 2.103(c), Often this i8
a¢complished-by providing key-words which employees tay use:to casily gearch for and
determine if there are responsive tecords: For exaiple; should you Hmityour request to records
communicating with- anly specifically identified ‘organization AND refefencing settlement relating
10 the three; subject aréas you identify, your. request would enable EPA. staff familiar with the
subject ares to search for.and locate any Tesponsivé tecords:

Becatse I havé determined that you do not haycl{afpr(;)i)f‘:r'ie'quest‘_pendi'ngfbeforeaihe

Agencyy your appeal of EPA’s initial dénial of a fee waiver for your request is moot, and Latn

closing yourappeal file. Althiowigh ¥ﬁeedtnot; address the merifs.of your fée waiver request and
appeal at this time, I.have isicluded the following discussion-iin order to assistyou.in submitting

any properly. formulated request for records and a waiver of fées.
Fee Waiver Discussion

The statutory. standard for. evgluaﬁng‘ fce waiver requests is whether “disclosure of the
information is:in the public interest Because it is likely to contribute significantly to public
tindérstanding of the operations, or. activities of the [Fedetal] government;.and.is not primarily in

{hie commercial interest of the equester.” 5U8:C. §.552(a)(4)(A)i)-

EPAY regulations at40 CER. § 2:107(0(2) and (3) establish the:same sfandaid. EPA.
must consider four conditions to determine whether a.requestis in the public iriterest: (1) whethier
the: subject of _the.rqu;e,stg:d fecords ‘concerns:the operatiots ot activities of the Federal:
government; (2)-whether th disclosure-is likely to contribute to an understanding of government.
‘opérations or: activities; (3) whether the disclosure is likely to contribute:to -ptib[ié_-.igidég"s‘tandigg
of'a reasondbly broad audierice of persons interested inr the subjéct matter; ind (4) Whethier the
disclosure is likely to contribute significantly to public -uﬁder:si@ndiﬁg"._df:govemmet_at:_operaﬁons;
‘o activities. 40.GER. § 2:107(1)(2). EPA: must ¢onsider two.conditions to.determitie whether a
-request-is :.p,rima,ri}ylin"theﬂ_cor‘xj;mer_qial interest of the requester: (1) whether the requester has a.
cominércial interest that would be furthered by the requested do clirentsy and (2) whether any
spch-':c‘cjmm'e,réia'l;inﬁércst:ouiﬁveighs.:ﬂié public interest in disclosure: 40 CER.-$2:107(DEG).

Finally, the Agéncy considers. fee waiver requests on a case-by-¢ase basis. Judicial

Watch, Inc. v. DOJ, 185 F, Supp: 2d 54, 60 (D.D.C.2002). Whethor a requester may have.
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teceived a fee waiver in'the past is not relevant for-a subsequent reéqtiest.

Piiblic Liiterest Prong of the Fee Waiver Test

A requester seekinga fee waiver bears the.burden of showing that the disclosure of the,
responsive documents is in the public:interest and is' nof primarily in the reqiiestér's commetcial
interest. See Judicial Watch, Inc,, {85 . Supp. 2d:4t 60; Latson v: CIA; 843.F.-2d 1481,.1483:
(D.C. Cir. 1988). Conclusorystatements of mére allegations-that the disclosure of the requested

i

documénts will'serve th,'e‘jpubho-interestare’:-rl‘ot‘f:sdfﬁdieﬂt;fo meet the buiden. See McClellan.
Ecological:Seepage Situation, 835 F.2d at 1285; Judicial Watch., Inc. V. Rossott, 326 F.3d1309,
1312 (D.C. Cir, 2003). The tequester must therefore explain with reasonable specificity howy
disclosure.of the requested inforidationis in the public inferest by demoristrating how:such
disclogure is likely to coniribute significantly to pﬁbliclﬁndcrgtagdih@'of{gbve'mméritop‘eration's.
or activities. Larson, 843 F.2d at 1483. Furthertiore, if the circumstances swrounding this
,request‘f(c,g.-,fthe content of the request; the type:of tequester, the purpose. fof whichi the reéquest is:
made; the requestet’s-ability to disseminate the informétion to the publie) clarify the:pdint';oi‘ih;e
request, the requester must set forth fhese circurstances: See Larson, 843.F.2d at 1483, -

Elexiients 2 arid 4

I'will discuss the:second and-fourth factors of the public-interest prong af the same time,
The second factor to' consider is the informative value of the docuinents to be “disclosed. 40
C.FR. §2.107(1))()- The requested do¢uments must be “peanitigfully informative about
government operations:or activities i order to be:likely to contribute’ to-an incteased public
undeistanding of those operations of activities.” 40'C.FR.§ 2:107(D(2)(): The disclosure of
infomnation‘already-iin the public domain wotld haveno: inforiative value since it.would not-add
to the public’s understanding of government, Id. The:fourth factor to: copsider:is how the:
disclosuie of the retjuested récordsislikely to contribute “significantly” to public undetstanding
of governineiit.operations oractivities. 40 C.FR, §2.107()@)EV): Disclosive:of the:
information should significantly enhance the public’s understanding of the subject:in question as
compated to'the level of public understanding prior to. disclosure: Id. '

Tn support of your request, you penerally stdte that “[t]he requested documents aresought
in-order to.more ¢leatly illumifiaté the operations, and activities of EPA. -As such;, felease of the
requeésted docuimerits will significantly contribute to public understanding and oversight:of the
EPA’s operations; particularly regarding the ‘quality of the EPA’s activities and the efficacy.of
‘both Congressional difectives and EPA policies and regulations relating to the Reduesting
States.” :Request at'd: You-also state that-“disclosure “is '1ik¢l}‘f't’()4_‘<jc('>ﬁtir"ibute’5’to" anunderstanding
of government operations.or activities” and “disclosure is likely to contribute ‘significantly” to.
‘public understanding of government operations and-activities” (repeating the:regulatory
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standard). Request at5. These gq;nerai statements are typically insufficient:to.suppost. a Waiver
of fees . Judicial Wateli Ine.v: DOJ, 185F,Supp 2d 54, 61-62 (D.D,C. 2002). Yéwalso.state:
thiat “the public currently-has no access to the requested Subj ect-dnformationy”  however
information-about the Clean Air Act, Regional Haze, and the public comment process around
negotiated settléments is available.on the Agency’s program website' as-well asioisthe websites

of 'the'-R'e‘gjonalPlanning O:ganizatioﬁs;":hn"d States’ sifes.. R’eques't.ataS;}Appeala’t'7,;.

. Yout: less penetalized statements in suppott.of factors two and fout also £l to
demonstrate that your Tequest satisties tli¢ standard established by'thése elerients. You state that
your request seeks “information that will result in understanding EPA’s interactions with non-
governiiental ddvocacy groups and how those interactions influence how EPA sets policy that
affects the public interest,” that will help “understand and make public EPA’s decision-making,
process in negotiatin g and entering into litigation settlements,” and-will educate;the'publio_.c'nfif '
“the fmpostance of coopérative federalism and why-the States should contifiie.t0 have the Tead
Tole in‘implementing federal environmental prograins.” Requéstat 7;-Appeal at 3, Ascompared
to the broad categories of your request; thete:is io clear nexus between therecords.requested:and
the areas-of education identified above. For example, your request isin no-way limited to
Gommunieations with non-governmental; oxganizati,oxj;s;;~gr to. discussions about: tooperative
foderdlism. Numerous records you have requested will not;shed any light on these subjects,.and
'you have not explained how all of the requested-rec ords will meaningfully-inforni the: public
about these stated topies. - .

Element3'

Additionally, the requester seeking a fo¢ walyermust als6 demonstrate:that the disclosure.
of the requested documents. will likely contribute to the public understanding, i.¢., the ,
understanding'of "&reasonably broad audience of persons interested in the subject, as -opposed o
the individual undesstanding of the requester.” 40 CER..§ 107()@)D). Therequester's
expertise-in the subject area and his of her "ability-and intention fo effectively convey
information to the public will bé considered.” 1d. A requestermust express a.specificiintent to
jpublish or disseminate the’ requested information, and identify “a:specific. fficréase in public:
“inderstanding that would:result from such dissemination. Judicial Watch. Ing.v. DOJ; 122°F.
Supp. 2d 5, 10 (D.D.C. 2000), A requester who doesnot provide specifi¢ information regarding
a method of disseminatingrequested ir formation‘will ot mect the third factor, even ifthe
requester has the abilifyfo disseminate information. -J udfcial Watch, Inc. V- DOJ, 122 E. Supp.
2d 13, 18-19 (D.D,C,2000),

'See, &g httf ';//w\'vw»,e a,g6v/airgualit; y/
‘Rtip://www,epa.gov/airgual ity/visibility/actions.itml. '
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“You state:that the-“Requesting States” will compile and siimmatize the requested records
into a reportthat will be distributed to the general public; the media; and Congress. Appeal at-6.
You:also state :tl;at‘the_:'riépbrtawill.b'e*aVaiIab‘le state libraries and-web:sites. Id. These general
stafements do tiot provide encugh information to-demonstrafe a tangible or co giitzable plan to
disseminate the information. ‘See, Van Fipip'v. Parks; 2000 U.S: Dist: LEXIS 20158, #20.
(b.D.C. Mar, 16, 2000).("Obtaining - placement in alibrary is, at best, a pagsive method of
distribution that does not discharge the-plaintiff's affirmative burden'to disseminate! )
iniformation.!). ‘While it is:possible that 4 report written, g‘siﬁg}iﬁfémationiélitained from the
Agency could be informative, these: general statements about passive methods-of distribution,

especially when unacconipanied by details about. he authorship.of a feport by the staff of thirte‘en
‘different state governments or about the intended audience, fails to demonstrate a specific intent
1o publish or disseminate the'requested information.

This:discussion above s being provided to you in‘orderto dssist you in understanding the
Agency’s-obligations to evaluate fee waiver requests using the'standards contained in EPA’s
regulations and the FOIA. Should you choose to submit.a-new request, please feel free-to contact:
the’ Agency’s FOIA Office for information about-what:you may provide in otder to submita
properrequest,.and to provide the information necessary for the' Agency:to evaluate arequest for
a fee waiver.

Conclusion

~ This letter ¢onstitutes BPA's final determination on this tatter, Pursuantto 5 U.S.C.
552(a)(4)(B); you may obtain judicial review ofthis Jetermination by filing a.corplaint in the
Usiited States District Court for the district in‘which you reside or have:your principal place.of
business; ot the district in"Which the tecords ate situated, or in the Distrigt of Columbia: Aspart -
of thie 2007 FOIA. amendments, the Office of Goversiment Information Services (OGIS) within
the National Archivesand Records Admiistration was created to offer mediation servicgso,
resolve dispites between FOIA requesters and Federal agencies as a non-¢xclusive ‘alternative to
litigation. You niay contact OGIS in any of the following ways: by mail, Office of Government
Thformation Services, National ‘Archives and Records Administration, Room 2510, 8610 Adelphi
Road, Collége Park; MD, 20740-6001; e-mail, ogis@nara.gov; telephone,301-837-1996 or
1_-.87.7.-68‘4-64,48“;}(and1 facsﬂimi_l'e‘,.301*837—0348.’ ' ‘
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‘Please call Lynn Kelly at 202-564-3266 if you have any questions regardingthis
determination. '
Sincetely;
evin M. Miller

:A's'si"stam General Counsel
General Law Office

cc:  HQTFOI Office
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ot JavigMensud, o
Subjeits “Ra. FOIA requests for the: NM aitd-OK FiPs:
oam 1/20/2014 08107 PM

Thanks.

Al

‘Al Armendariz
Regional- Admihistrator
U:S, EPA

Reglon 6
‘armendariz.al@epa;gov:
‘officer 214-665-2100
;tw1tter @al armendariz

~~~~~ Onglnal Message ===

......

Layla: Mansuri

ge 2011 .04 530 PM C8%
T ariu; Y - Manny, Lawrence Starfield} Javiien Balli
¢q Fig Glayton

Bubjects FWY FOIA requégta fof the M and OK FIPS

FYI..
~ Farwarded by-Layla. Mansurl/RB/USEPA/US on 01/20/2011. 429 PMss-s-

From;  Agustiit CarBio-Lugo/RE/USEPA/LS

Toi

[ayla- MansurifRG/USEPA/US@EPA :

Date;  01/20/2011:04:11 P

Subjccl, Re: Fw! FOIA: requests for the NM:and OK FIPY

Layla;:

Afteg talkmg to.Jog Keirdzl, we. Have decided to: request additional tirne.

OK's FOIAs, [ar QQltlonal timeo __Qi

ay's Ny
limitihg. the scope for the OK FQIA, f
wantits wait-until I recelve:confirmation.on:this
fequests are; already: in the-e docket.for the-NP . We dec]ded fo.
continue uploading i the box all the emails: related just to-the: San
Juan Generating:Station’(as: stated in-the request).

Hape this:hélps: 1)

 Adustin F; Carbo-Lugo.
Offlce of Raglonal Cotingel:
U.S. Envitonmental Protection Agency, . Reguon 6

EXHIBIT

7
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From:
To:.

[ate:

Subject Fw: ROTA réquists for the NMand OKe FIPs

1445 Ross Ave. (6-RC-M),

Dallas; TX 75202

Tel; (214) 665-8037
Fax: (214) 665-2182

<z ayla Mansuri/R6/USEPA/US wrotes xe-=-
Tot.Agustin. Carbo-Lugo/R6/USEPAJUS@EPA
From: Layla Mansuri/R6/USERA/US:

Date; 01/20/2011 04:0iPM .
Ce¥ Chrissy. Mann/R6/USEPA/US@EPA; Letida, .
Lane/R6/USEPA/USQERA, Yerusha Beaver/R6/USEPA/US@EPA
Subjects Rei Fwi FOIA-requiests.for the NM-and: OK-FIPS

Agustin:
Hi. Just following-up.
I'havera couple of questions:

1, ‘What:are the current deadiines?

2. “Was - there any:natrowing to the requests? Is this In;the works?
Thanks.

Layla

Agustin CarbosLugo--01/18/2011 10:11:57 AM---Layla;. I'f be: helping
PD;;;/_\nthbo‘th FOIA requests.. In December-we requested an extension
oftimeron ‘ '

Agustin:Carbo-Lugo/RG/USEPA/US.
‘Layla, Mansur/R6/USEPA/US@EPA

OU/I8/2011 10:1T°AM

Layla,.

I'll be-helping PD/with both FOIA requests: In December we.
requested an-extension.of fime on the. OK FOIA and it appears it-was-
granted, This morning I had.a meeting with:PD and we will be
Fequesting to:narrow the scope of thesrequest, I'should have more

information this-afternoon. I'll get back to you.

ustin F: Carbo-Lugo:
e of Regional Counsel
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From?
‘1‘0:-':

Date:

Subjéot: Ref Fwi: FOTA:requesis for the NM and OK FIPs

‘réquestors and narrow theiscope.
:Agustin also. could work

‘US, Envifonmental Protection Agency;-Region &

1445 Ross Ave, (6-RC-M)

Dallas, T\ 75202
Tel: (14) 665:8037
Fax: (214) 665-2162

——-- Forwarded by Agustih Carbo-Lugo/R/USERA/US on 01/18/201
10:Q7 AM . ~eemm

oy

Tiucinda Watson/R6/USEPA/US
Suzanng Smith/RE/USEPA/US@EPA, Bei Harrison/R6/USEPA/US@EPA
Agusiin Carbo-Lugo/RE/USEPA/US@EPA, Yerusha
Beaver/R6/USEPA/US@EPA, Catrie Thomas/R6/USEPA/US@EPA.
01713/2011.04:40 PM.

VAP IR ST S L

OGC. (Kevin and Geoff) and T:think.we need:to-assign Adustin-and

‘Yerusha to handle:the;FOIA ¢oordiriation-for the NM and OK FIPs.
documents,

Tt ig iy understanding: that Joe worked with Richiard Wessels and s
getting the LotusNotes'links preparedfor RG, RTP,-and DG

But we believe that we heed o lawyer, &.g., Agustin, to call the

ust o collld'work with Joe'to get:the time éstimatestand work
with whomever:in RTP and DC to get:their time estimates,

‘Agustin-and-Joe-could draft:now the:letter suspending;the request

until we get-asufficient fee:commitment;.

Since it Will be.Agustin's first huge: FOIA assignment; L am sure he wil

nieed to'turh to Yerusha for-assistance,

GC. s willing t6 offer-any 18gal assistance:from theli FOIA experts.
ince much-of the information concerns business, Informatior

ion;:although I fee| like Paul already has explained

tractor informat

EPA's position- on: thése materials and PDseems to understand.

Re: Fwj FOIA requests for the:NM and. OK FIPs
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“Re: Fyy: FOIA requests for.the:NM.and OK FIPs
Carvie Thomas: to? Liciida; ~ 01/13/2011 02:48 PM

Walson

Cex Agustin Carbo-Lugo, Suzanng Sniith, YerushaBeaver

bt

HiLucinda, e
I agree.with Geoff's:comments.

For the:original QF/FP FOIA, we did:suspend the request-In writing;
until we were-able to.get a'sufﬂcient-feef:.commitmen’t;gfrom the
‘requestor ($10,000 for the.R6 response), We suggested. that:amount-

ked-everyone with responsive.

We-dre very-close to:( We:are: also:g
requestor to ask’if they.would like-to commit additior
the remainder-of the resf onse-ahd a denial log of what:we
withholding and why. i

We also asked the tequestor tosnarrow the scope, but:they were
‘under'no obligation to:do so. They did, in fact; narrow It slightly
(hence the list of extluded Tecords 1 the instructions-e=mail):

Yetiisha,+ correct e if I've misstated anything. Thanks,

Carrie K, Thomas, =~

‘Office-of Regional Counsel ) N
'U;S. Environmental Protection Agency; Reglon &
1445 Ross: Ave: (6-RC-M) T
Dallas; TX 75202

Tel: (214) 665-7121.

Faxy (214).665-2182

NOTICE: “This:coffimunication may contaln; privileged ot other”
confidential nformation. IF you are not the Intend

believe you:have recelved.this communication:In error;.please:
the copy you.received, and do:not print, copy,-re transmit,.

disseminate or-otherwise.use the information. Thank-you.
Lucinda: Watson==01/13/2011 12:49:49 PM==-For the.QF/FPFOIA, did

we:first-contact them to'try tornarrow the request? Next; did we send
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Froim:

To:

Ci:

Datd:

Subject:

arlet

Lucinda Watson/R6/USERA/US,

Carrie” Thomas/R(S/US[)PA]USQLPA Suzantie
Sm1th/R6/USBPA/US@bPA ‘

Agustin (farbo‘%t,qgo/RGﬁjEiEP_AYUS'@EP?A‘
01713/2011 12:49 PM.

T FOTA requests for thie NM aiid:OK FIPs

For'the: ?QF/FP'?FOIA'-~=dld::Wé first contact them totry. to. harrow the
request’
Next, did we send.a letter suspending outresponse untll thay agreed

to. pay. the.estimated-amount?

OFcourse, I cannot. ﬁgure out how we would have an est;mate until
everyone has finished their search for-responsive documents?

Bottom lle ~ how do. T answer OGCs e-mau 50 WE! souhd llke we:
krow what we are: domg'?

- FotWarded by’ Lucinda Watson/R6/USEPA/US on.01/13/2011,
12 47 PM weian

“Ré: Evi FOLA requests-for the NV axid OK FIPS
‘Geoffrey Auszs Joe: Kordzi 04/12/2011 05:22 PM

Wileow

ot Lea: Andersom Todd Hawes; Kevin-MeLean, Lucinda;
Watson, Agustin Carbu-Lugo

PRIVILEGED COMMUNICATION
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Fromy
Toi

C.

Dale?

Subject:  Rer Fw: FOTA requests for the NM and OK FiIPs

13-cv-00726-M Document 1-7 Filed 07/16/13 Page 6 of 9

Joe:
Let's have a ¢hat about:thls topic.

Unless something has chahged, my understanding is that there-are
‘some:

Ty

tandard protocols we:usually follow 1 such. FOIA fequests,

‘Ofie of the first $teps.Is'to alert the requestor that they need'to.
harrow their request because. |t is overbroad, and:secondarily that:it;

‘will probably cost mdre than the:amount.of'$ they. agreed to' pay.

Unless and until:they-resporid to that, and tell us-they: will pay more;.
we usally tell them'in writing: that we are suspending.our fesponse; to:

their. request untll they: gef back to.us..

Lijcinda and Augustin may: have more recént gxperience.than'mein

dealing with such’things:

I not, we may.wapt to

consultation.

Joe Kordzi-~01/12/2011 04:09;20 PM--yes thanks = I've called M,
Orkin‘to. iriform:him T.think the billwould exceed:$500. ‘He hasn't resp:

Joe Kordzi/R6/USEPATUS.
‘Léa Anderson/DC/USEPA/US@ERA

Geotfiey Wilcox/DC/USEPAIUS@EDA, Todd:
Hawes/RTP/USEPA/US@EPA

01/12/2011 04:09:PM

s DS D

yes thanks » I've called.Mr. Orkin'to itiforim Rir Yikink the bill:would
exceed $500. He-hasn't responded yet. ' N

Regards;
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From:
To:

C‘Q;

Daigi

Subjoct: Rt Fivi-FOIA requests for the NV dd OK FIPy

Fromi:

“Tos

Joe
" ... and miles'to go before T sleepit

Lea:Andersons+-01/12/2011 02:13:06 PM==Joe, T-assume: (hopefully)
%)kl;atswe are-at’least charging the requestor for oursearch'time?
pase; '

Lea:Anderson/DE/USEPA/US
Joe Kordzi/R6/USEPA/US@EPA.

Geoffiey. Wilcox/DC/USEPATUS@EPA, Todd
Wawes/RTPAUSEPA/US@EPA

0171272011 02:13 PM

308,

T asstime:(hopefully) that we are at-least charding the requestorfor

.our search time? .Please let-me know If I'should keep: track of the time

spend on the search,.

thanks;
Lea.

M. Lea Anderson; -
EPA.-Office of Gengral Cotitisel

Phone (202) 564-5571

Joe Kordzl---01/1272011-01:58:30.PM=:Welcome:to, my FOTIAs. 1 will

separately send you some Lotus Notes:buttons and instructions so you

Ca;:

Jos'Kotdzi/R6/USEPA/US:

Geoffrey. Wilcox/DC/USEPA/US@EPA, Lea
Andérson/DCIUSEPA/US@EPA, Todd Hawes/RTR/USEPA/US@EPA.
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Daids 0471272010158 PM

‘Subjéct: Biwr FOIA fequests for the NMafid OK:FIPS

N

ey

Welcome to my FOIAg, I'will separately send you:some: Lotus: Notes
buttons and:instructions'so:you canload your: gmails.

Regards,.

.Jio'ef'

.and miles to go:before L sleep“‘
o Robert Frost

-sForwarded by Joe Kordzf/R6/USEPA/US on,01/12/2011 12:52'PM

e h

From: Joe Kordzi/R6/USEPA/US
Tor  R6GPD=L

by Lucinda Watson/R6/USERPA/US@EPA; Agustin-Carbo=.
Liigo/R6/ UQEPA/U S@EPA

Dare;  01704/2011 11:19:AM

-\ul)Jt‘tL. FOIA ncquests for the NM and OK. FIPS

1o brp s 12y s N B L S I R

emalls to.the requestor; S0 we: ‘\}vill do
have anything that'isresponsive, pts
that includes: Is put-ther
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1. The due date for the NM F@IA was 12/30/ 10, Fhis is'the second .
FOIA on this subject: from the < AT ci]uest has been made
to- get an extenision, but as: before,

responsive to that request, Tthink imuch. of What
actually be in the docket:dn a day: ors0, However,
‘emailsithat are responsive: ’

2+ The due. date for the OK regional haze SIP-FIP-has been extended
1o 1/15/11 but the requestorexpected we wotld:do a-rolling:
f.submutta‘l éhat far the ons outlined above; ¢ didr't:work.

you | may-have:

iqn;’i
eledsed, but’

Pls have everythmg to me by noon; 1/ 11711, If that‘s not
_possible; pls let me know ASAP.

%attachment "SIGS'FOTA.pdf” deleted by: Lea Anderson/DE/USERA/US]
attachment: "OK.SIP-FIP FOIA.pdf* deleted by Lea’ )
Anderson/DC/USEPA/US]

‘Regards;
;Jjo"e

. and miles to go. before I sleep
Rober’c Frost




