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IN T H E UNITED S T A T E S DISTRICT C O U R T 
F O R T H E W E S T E R N DISTRICT O F O K L A H O M A 

S T A T E OF O K L A H O M A 

ex rel S C O T T P R U I T T , 

in his off ic ia l capacity as Attorney General 

of Oklahoma; 

S T A T E O F A L A B A M A , 

by and through L U T H E R S T R A N G E , 

in his of f ic ia l capacity as Attorney General 

of Alabama 

501 Washington Avenue 

Montgomery, A L 36130; 

S T A T E O F A R I Z O N A , by and through 

T O M H O R N E , in his off ic ia l capacity 

as Attorney General of Arizona 

1275 W . Washington Street 

Phoenix, A Z 85007; 

S T A T E O F G E O R G I A , by and through 

S A M U E L S. O L E N S , A T T O R N E Y 

G E N E R A L O F T H E S T A T E OF G E O R G I A 

40 Capitol Square S W 

Atlanta, G A 30334; 

S T A T E OF K A N S A S ex rel. D E R E K 

S C H M I D T , in his off ic ia l capacity as 

Attorney General of Kansas 

120 S W 10 t h Avenue, 2 n d Floor 

Topeka, K S 66612; 

S T A T E O F N E B R A S K A , by and through 

J O N C . B R U N I N G , A T T O R N E Y G E N E R A L 

O F T H E S T A T E OF N E B R A S K A 

2115 State Capitol 

P .O. B o x 98920 

Lincoln , N E 68509; 

Case No . 
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O N B E H A L F O F 

T H E P E O P L E O F M I C H I G A N ; 

G. Mermen Will iams Building, 7th Floor 

525 W . Ottawa St. 

P.O. B o x 30212 

Lansing, M I 48909 

S T A T E OF N O R T H D A K O T A , by and 

through, W A Y N E S T E N E H J E M , A T T O R N E Y 

G E N E R A L OF T H E S T A T E OF 

N O R T H D A K O T A 

State Capitol 

600 E . Boulevard Ave . , Dept. 125 

Bismarck, N D 58505; 

S T A T E OF S O U T H C A R O L I N A 

ex rel. A L A N W I L S O N , in his off ic ia l 

capacity as Attorney General of South 

Carolina 

Rembert Dennis Bui lding 

1000 Assembly Street, R o o m 519 

Columbia, SC 29201; 

S T A T E OF T E X A S , by and through 

G R E G A B B O T T , A T T O R N E Y G E N E R A L 

O F T H E S T A T E OF T E X A S 

300 W . 15th Street 

Austin, T X 78701; 

S T A T E OF U T A H , by and through 

J O H N S W A L L O W , A T T O R N E Y G E N E R A L 

O F U T A H 

Utah State Capitol Complex 

350 North State Street Suite 230 

S L C , U T 84114; 

S T A T E OF W Y O M I N G 

123 Capitol Building 

200 W . 24 t h Street 

Cheyenne, W Y 82002, 
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Plaintiffs, ) 

v. ) 

U N I T E D S T A T E S E N V I R O N M E N T A L ) 

P R O T E C T I O N A G E N C Y , ) 

Defendant. ) 

C O M P L A I N T F O R INJUNCTIVE AND D E C L A R A T O R Y R E L I E F 

Plaintiffs, the States of Oklahoma, Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska, 

North Dakota, South Carolina, Texas, Utah and Wyoming, 1 bring this action against 

Defendant the United States Environmental Protection Agency ( "EPA") to compel 

compliance with the Freedom of Information A c t ("FOIA") , 5 U . S . C . § 552, et seq. A s set 

forth below, under F O I A , the States sought records f rom E P A concerning the agency's 

implementation of a specific federal Clean A i r A c t ( " C A A " ) program, 42 U S C § 7401 et 

seq.. In violation of F O I A , E P A has denied the States' request. A s grounds therefore, 

Plaintiffs allege as follows: 

JURISDICTION A N D V E N U E 

1. The Court has subject matter jurisdiction over this action and personal 

jurisdiction over the parties pursuant to 5 U . S . C . § 552(a)(4)(B) and 5 U . S . C . § 

1 At this time only the Attorney General of Oklahoma is admitted to practice before this 
Court. On behalf of the States of Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska, North 
Dakota, South Carolina, Texas, Utah and Wyoming, the Attorney General of Oklahoma, pursuant 
to LCvR83.3(c), wil l be filing with the Court a Motion for Relief from LCvR83.2. Because the 
Attorney General of Oklahoma is the lead Plaintiff and wi l l be filing all pleadings in this matter, the 
other State Attorneys General respectfully seek relief from the requirement that they each be required 
to be admitted pro hac vice. 
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552(a)(4)(A)(vii). This Court also has jurisdiction over this action pursuant to 28 U . S . C . § 

1331 and 5 U . S . C . §§ 701-706. 

2. Venue is proper i n this district under 5 U . S . C . § 552(a)(4)(B). 

PARTIES 

3. Plaintiffs are the State of Oklahoma with an address of 313 N E 21st Street, 

Oklahoma City, Oklahoma 73105; and the States of Alabama, Arizona, Georgia, Kansas, 

Michigan, Nebraska, North Dakota, South Carolina, Texas, Utah and Wyoming. B i l l 

Schuette, Attorney General of Michigan, is bringing this action on behalf of the People of 

Michigan under M i c h . Comp. L a w § 14.28, which provides that the Michigan Attorney 

General may "appear for the people of [Michigan] in any other court or tribunal, in any cause 

or matter, c iv i l or criminal, in which the people of [Michigan] may be a party or interested." 

Under Michigan's constitution, the people are sovereign. M i c h . Const, art. I, § 1 ( " A l l 

political power is inherent in the people. Government is instituted for their equal benefit, 

security, and protection."). 

4. Defendant is an agency of the United States Government and is headquartered 

in the Ar ie l Rios Building, 1200 Pennsylvania Avenue, N . W . , Washington D . C . 20460. 

Defendant has possession, custody and control of records to which Plaintiffs seek access. 
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B A C K G R O U N D 

I. FOIA A N D F E E W A I V E R R E Q U E S T S 

5. F O I A requires agencies of the federal government to release requested records 

to the public unless one or more statutory exemptions apply. See 5 U . S . C . § 552(b).6. 

6. When making a F O I A request, the requesting party must "reasonably describe 

such records" requested. 5 U . S . C . § 552(a)(3). E P A ' s F O I A regulations state that requesting 

parties: 

should reasonably describe the records [they] are seeking in a way that w i l l 

permit E P A employees to identify and locate them. Whenever possible, [the 

requestor] should include specific information about each record sought, 

such as the date, title or name, author, recipient, and subject matter. I f 

known, [the requestor] should include any fi le designations or descriptions 

for the records [requested]. The more specific [the requestor is] about the 

records or type of records [requested], the more l ikely E P A w i l l be able to 

identify and locate records responsive to [the] request. 

40 C.F .R . § 2 . 1 0 2 

7. F O I A also mandates fee waiver or reduction when "disclosure of the 

[requested] information is in the public interest because it is l ikely to contribute significantly 

to public understanding of the operations or activities of the government." 5 U . S . C . § 

552(a)(4)(A)(iii). 

8. Congress intended that the assessment of fees not be a bar to private 

individuals or public interest groups seeking access to government records. Both F O I A and 

the legislative histoiy of the relevant F O I A provision call for a liberal interpretation of the 

fee waiver standard. "Documents shall be furnished without any charge or at a charge 
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reduced below the fees established... i f disclosure of the information is in the public interest 

because it is l ikely to contribute significantly to public understanding of the operations or 

activities of the government and is not primarily in the commercial interest of the requester." 

5 U . S . C . § 552(a)(4)(A)(iii). ( "A requester is likely to contribute significantly to public 

understanding i f the information disclosed is new; supports public oversight of agency 

operations; or otherwise confirms or clarifies data on past or present operations of the 

government." 132 Cong. Rec. H9464 (Reps. English and Kindness)). 

9. F O I A ' s fee waiver provision is to be liberally construed i n favor of waivers 

for noncommercial requesters. Forest Guardians v. DOI, 416 F.3d 1173, 1178 (10th Cir . 

2005). 

10. A recent study found that E P A disproportionately denies fee waiver requests 

f rom noncommercial requesters who seek records so as to understand whether E P A is 

faithfully complying with applicable law. According to the Competitive Enterprise Institute' s 

("CEI") study, 92 percent of the time E P A grants fee waiver requests f rom noncommercial 

requesters who are supportive of E P A ' s policies and agendas, but denies a majority of fee 

waiver requests f rom noncommercial requesters who are critical of E P A . See EPA Gives Info 

For Free to Big Green Groups 92% of Time; Denies 93% of Fee Waiver Requests from 

Biggest Conservative Critic, Competitive Enterprise Institute, M a y 14, 2013, 

http://cei.org/news-releases/epa-gives-info-free-big-green-groups-92-time-denies-93-fee-

waiver-requests-biggest-con. 
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II. T H E C L E A N AIR A C T 

11. The C A A establishes "a comprehensive national program thatmakes the States 

and the Federal Government partners in the struggle against air pollution." General Motors 

Corp. v. United States, 496 U.S . 530,532 (1990). A t the same time, the C A A recognizes that 

"air pollution prevention . . . and air pollution control at its source is the primary 

responsibility of States and local governments." 42 U . S . C . § 7401(a)(3); see also id. § 

7407(a) ("Each State shall have the primaiy responsibility for assuring air quality within the 

entire geographic area comprising such State . . . ."). Under the C A A , one way that the 

control of air pollution is achieved is through the States implementation of national ambient 

air quality standards ( " N A A Q S " ) ( C A A §110). The C A A directs E P A ' s Administrator to 

promulgate N A A Q S and provides for the adoption of State Implementation Plans ("SIPs") 

to achieve and maintain those standards. The "primary" N A A Q S prescribe maximum 

acceptable concentrations of various pollutants i n the ambient air, which, "allowing an 

adequate margin of safety, are requisite to protect the public health." C A A § 109(b)(1). The 

statute provides that the primary N A A Q S for each targeted pollutant be based on "air quality 

criteria" that "accurately reflect the latest scientific knowledge useful in indicating the kind 

and extent of all identifiable effects on public health...which may be expected f rom the 

presence of such pollutant in the ambient air, in varying quantities." C A A § 108(a)(2). 

12. E P A must review each N A A Q S at least every five years. C A A § 109(d)(1). 

In conducting each such review, E P A must conduct notice-and-comment rulemaking 
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pursuantto C A A § 307(d). C A A § 307(d)(1)(A). The adoption of a new or revised N A A Q S 

triggers a standard implementation process in which "[e]ach State shall have the primary 

responsibility for assuring air quality" within its boundaries "by submitting an 

implementation plan for such State which w i l l specify the manner in which national primary 

. . . ambient air quality standards w i l l be achieved and maintained . . . ." C A A § 107(a). 

13. In contrast to the N A A Q S , the C A A ' s Vis ib i l i ty Protection Program is a non-

health based program built around the goal, set forth in Section 169A(a)(l) of the C A A , of 

the "preventing] of any future, and the remedying of any existing, impairment of visibility 

in mandatory class I Federal areas, which impairment results f rom manmade air pollution." 

Recognizing that visibili ty impairment does not rise to the same level of public policy 

concern as dangers to public health, Congress made the visibili ty improvement goal 

discretionary. Thus, under Section 169A(f), for purposes of the citizens suit provision of the 

statute, the national visibili ty goal "shall not be considered to be a 'non-discretionary duty' 

of the Administrator." 

14. In furtherance of the Section 169A visibi l i ty goal, the Vis ib i l i ty Protection 

Program directs States to develop Regional Haze SIPs to ensure "reasonable progress" is 

made toward the visibili ty goal, including satisfying certain requirements for identifying best 

available retrofit technology ( " B A R T " ) . See 42 U . S . C . § 7491-7492. In 1999, E P A 

promulgated Regional Haze Rules that require all States to revise their federal C A A SIPs to 

address visibil i ty in nearby national parks and wilderness areas known as Class I areas. 
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These rules were the subject of several federal court challenges. See American Corn 

Growers Ass'n v. EPA, 291 F.3d 1 (D.C. Cir . 2002), Center for Energy and Economic 

Development v. EPA, 398 F.3d 653 (D.C. Cir . 2005), and Utility Air Regulatory Group v. 

EPA, All F.3d 1333, 1338 (D.C. Cir . 2006). In American Corn Growers the D . C . Circuit 

made clear that States have great discretion in setting reasonable progress goals and 

determining B A R T . The C A A ' s "provisions give [] the States broad authority over B A R T 

determinations." American Corn Growers, 291 F.3d 19. 

15. Specifically, S ection 169A of the C A A provides that the States shall have the 

dominant role in making a B A R T determination, with E P A having only a more limited role. 

Second, because visibili ty improvement is an aesthetic goal, the C A A does not make 

improving visibili ty conditions in Class I areas paramount above all other competing 

considerations. Instead, the States are given broad discretion to weigh public interest factors 

i n determining (a) how much progress towards improving visibility they deem to be 

reasonable and (b) whether particular B A R T controls, or any B A R T controls at all , should 

be imposed on a particular source, based on a balancing of the cost of controls and the 

visibili ty improvement benefits that such controls w i l l produce. E P A may not second-guess 

those State judgments so long as the States' determinations are consistent with Section 169A 

of the C A A and are reasonable and rationally supported by the State's administrative record 

reflecting the data and analysis used to come to those determinations. 
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16. In addition to making and submitting B A R T determinations to E P A , C A A § 

169A(b)(2), requires E P A to issue regulations requiring States containing Class I areas, or 

States whose emissions may reasonably be anticipated to cause or contribute to visibility 

impairment in a Class I area, to submit SIPs containing "such emission limits, schedules of 

compliance and other measures as may be necessary to make reasonable progress toward 

meeting" the national visibil i ty goal. The amount of progress that is "reasonable" is not 

defined according to objective criteria, but instead involves a discretionary balancing by the 

State of public interest factors, specifically "the costs of compliance, the time necessary for 

compliance, and the energy and nonair quality environmental impacts of compliance, and 

the remaining useful l ife of any existing source subject to such requirements." C A A § 

169A(g)(l). 

17. Notably, C A A Section 169A is clear that it is the States, not E P A , that make 

both the reasonable progress and B A R T determination decisions. Section 169A(b)(2)(A) 

specifically provides that both the reasonable progress and the B A R T determinations are 

"determined by the State." Section 169A(g)(2) similarly provides that " i n determining 

[ B A R T ] , the State" shall weigh the B A R T factors. 

III. S T A T E M E N T O F F A C T S 

18. On February 6, 2013, the States of Oklahoma, Alabama, Arizona, Georgia, 

Kansas, Michigan, Nebraska, North Dakota, South Carolina, Texas, Utah and Wyoming 

submitted a F O I A request to E P A for records concerning E P A ' s negotiations with certain 
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non-governmental organizations that have led to binding consent decrees that dictate when 

and how E P A must proceed concerning various States' Regional Haze SIPs. See Exhibit 1. 

The States' F O I A request explained that E P A ' s practice of settling litigation via consent 

decrees with certain non-governmental organizations is of great concern because such 

decrees then define E P A ' s regulatory approach to State Regional Haze SIPs without the 

States involvement, yet the States must bear the consequences of E P A ' s process and 

implement these regulatory changes. The States expressed concern that E P A ' s actions were 

not consistent with the cooperative federalism structure of the C A A or the Regional Haze 

program. 

19. The February 6, 2013 F O I A request was submitted after E P A denied the 

States' previous F O I A request for records concerning E P A ' s practice of entering into 

consent decrees with non-governmental organizations in cases concerning the 

implementation of several environmental programs, not just the Regional Haze program. 

E P A denied the States' previous F O I A request asserting that the request was overbroad and 

that there was no demonstration that the records would be disseminated to the general public. 

A t the time E P A denied the States' previous F O I A request, E P A advised Oklahoma Deputy 

Solicitor General Eubanks in a telephone conversation that the States should resubmit F O I A 

requests for records concerning individual environmental programs and specific cases and 

that E P A would review those requests. 
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20. The States' F O I A request makes clear the type, scope and location of the 

records sought f rom E P A . Specifically, the States' F O I A request asks for any and all 

documents sent and/or received by specific E P A offices, including the office of the 

Administrator, that discuss or in any way relates to: 

(a) any consideration, proposal or discussions with any Interested 

Organization (as that term is defined below), or any other non

governmental organization, including citizen organizations, whose 

purpose or interest may include environmental or natural resource 

advocacy and policy, concerning: 

i . the scope and application of the E P A Administrator's non-

discretionary duty to take certain actions under the C A A , 42 

U . S . C . § 7604(a)(2); 

i i . the course of action to take with respect to any Regional Haze 

SIP required to be submitted to the E P A pursuant to C A A § 

169A for any State; 

i i i . the course o f action to be taken with respect to any 

administrative or judicial order, decree or waiver entered, or 

proposed to be entered concerning any Regional Haze SIP. 

"Interested Organizations" is defined as any one of the fol lowing 

organizations: 

-National Parks Conservation Association 

-Montana Environmental Information Center 

-Grand Canyon Trust 

- Dine Citizens Against Ruining Our Environment 

- Dakota Resource Council 

- Dacotah Chapter of Sierra Club 

- San Juan Citizens All iance 

-Our Children's Earth Foundation 

-Plains Justice 

-Powder River Basin Resource Council 

-Sierra Club 
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-Environmental Defense Fund 

-Wildearfh Guardians 

-Natural Resources Defense Council 

-Western Resource Advocates 

See Exhibit 1 at 1-3. 

21. Clearly set forth in the States' F O I A request was a fee waiver request based on 

the fact that the States' request is in the public interest and therefore E P A must waive any 

applicable fees associated with fu l ly responding to the request. See 40 C.F .R. § 2.107(1). The 

States' F O I A request clearly sets forth that the requested documents w i l l be made available 

to the public at the University, Federal Depository and State Library systems located in each 

of the requesting States. See Exhibit 1 at 5. Additionally, the States w i l l analyze the data 

presented in the requested records and w i l l produce a report as part of their ongoing review 

of E P A ' s operations. See id. The report w i l l be disseminated to others in the States as wel l 

as disseminated to the media and Congress as a component of the States' active involvement 

in "State efforts addressing environmental issues." See id. The States' FOIArequest averred 

that none of the requested documents or the resulting report w i l l be used for commercial use 

or gain. See id. 

22. B y letter dated February 22,2013, E P A denied the States' fee waiver request, 

claiming that the States had "not expressed a specific intent to disseminate the information 

to the general public." See Exhibit 2 at 1. 

23. On March 15, 2013 the States timely f i led their appeal of E P A ' s denial of the 

States' fee waiver request. See Exhibit 3. 
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24. B y email dated M a y 2,2013, E P A stated that it required "a brief extension of 

time" until M a y 15, 2013 to complete its review and respond to Oklahoma's March 15 

appeal. See Exhibit 4. On M a y 15, 2013, E P A sent the office of the Attorney General of 

Oklahoma an email infomring Oklahoma that E P A required yet another extension of time 

until M a y 31,2013 to complete its review and issue a determination of whether Oklahoma's 

fee waiver request should be granted. See Exhibit 5. 

25. B y letter dated M a y 31, 2013, E P A denied the States' F O I A request. See 

Exhibit 6. In its denial letter, E P A claims that the States' F O I A request "fails to adequately 

describe the records sought," and therefore the request was denied. Exhibit 6 at 1. E P A ' s 

denial of the States' F O I A request is consistent with their apparent protocol to avoid 

compliance with F O I A by telling requestors that their F O I A request is overbroad. In a recent 

email exchange disclosed by E P A as a result of a F O I A request, an E P A of f ic ia l advises a 

Region 6 E P A employee that "standard [EPA] protocol" is to tell all "requestors] that they 

need to narrow their [FOIA] request because it is overbroad." See Exhibit 7 at 6. 

26. Further, because E P A denied the States' F O I A request, E P A refused to act on 

Oklahoma's appeal of E P A ' s denial of the States' F O I A fee waiver request asserting that the 

appeal was moot. See Exhibit 6 at 3. 

27. The E P A ' s M a y 31, 2013 denial letter constitutes the agency's final 

determination. See Exhibit 6 at 6. Plaint iff has therefore exhausted all administrative 
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remedies with E P A and now files this action for judicial review of E P A ' s determinations, 

which is proper pursuant to 5 U . S . C . 552(a)(4)(B). 

PLAINTIFFS' C L A I M S F O R R E L I E F 

C O U N T O N E 
(Failure to Produce Records) 

28. Plaint i ff States re-allege and incorporate by reference all preceding paragraphs. 

29. Defendant is unlawfully withholding records requested by Plaintiff pursuant 

to 5 U . S . C . § 552. 

30. Plaint i ff States properly asked for specific records within the custody and 

control of E P A . The States' F O I A request was not overbroad. The States' F O I A request 

stated with specificity the type of records sought in such a way that would "permit E P A 

employees to identify and locate" the requested records. U . S . C . § 552(a)(3), 40 C.F.R. § 

2.102. 

31. E P A violated F O I A ' s mandate to release agency records to the public by failing 

to release the records as the States specifically requested. U . S . C . §§ 552(a)(3)(A), 

552(a)(3)(B). 

C O U N T T W O 
(Improper Denial of Fee Waiver Request) 

32. Plaint i ff States re-allege and incorporate by reference allprecedingparagraphs. 

33. Plaint i ff States have demonstrated they are entitled to a waiver of fees 

associated with processing their F O I A request because the information sought in the F O I A 
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request is in the public interest, w i l l significantly contribute to the public's understanding of 

the operations and activities of E P A and w i l l not be used to further any commercial interest. 

5 U . S . C . § 552(a)(4)(A)(iii), 40 C.F.R. § 2.107(1). 

34. E P A violated F O I A and its own regulations when it failed to grant the States' 

fee waiver request. U . S . C . § 552(a)(4)(A)(ii)-(iii), 40 C.F.R. § 2.107(1)(2) and (3). 

P R A Y E R F O R R E L I E F 

W H E R E F O R E , Plaintiff States respectfully requests that this Court: 

1. Order Defendant to immediately process the States' F O I A request; 

2. Order Defendant to conduct a thorough search for all responsive records; 

3. Order Defendant to promptly disclose the requested records in their entirety 

and make copies available to the Plaint iff States; 

4. Enjoin Defendant f rom charging the Plaint iff States fees for the processing of 

their requests; 

5. Award Plaint iff States their costs and reasonable attorneys' fees incurred in this 

action under U . S . C . § 552(a)(4)(E); and 

6. Grant such other relief as the Court may deem just and proper. 

Date: July 16, 2013. 
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Respectfully submitted, 

s/ E . Scott Pruitt  

E . S C O T T P R U I T T , O B A #15828 

Oklahoma Attorney General 

Tom Bates, O B A #15672 

First Assistant Attorney General 

Patrick R. Wyrick, O B A #21874 

Oklahoma Solicitor General 

P. Clayton Eubanks, O B A #16648 

Oklahoma Deputy Solicitor General 

Off ice of the Attorney General of Oklahoma 

313 N E 21st Street 

Oklahoma City, O K 73105 

Telephone: (405) 522-8992 

Facsimile: (405) 522-0085 

Email : tom.bates@oag.ok.gov 

patrick.wvrick@oag.ok.gov  

clavton.eubanks@oag.ok.gov 

s/ Paul M . Seby 

Paul M . Seby 

Special Assistant Attorney General 

Marian C. Larsen 

Special Assistant Attorney General 

Seby Larsen L L P 

165 Madison Street 

Denver, C O 80206 

Telephone: (303) 248-3772 

Email : paul.seby@sebylarsen.com 

Email : mimi.larsen@sebylarsen.com 

Attorneys for Plaintiffs 
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On the Complaint: 

s/ Luther Strange 

L U T H E R S T R A N G E 

Alabama Attorney General 

Andrew L . Brasher 

Deputy Solicitor General 

Off ice of the Alabama 

Attorney General 

501 Washington Avenue 

Montgomery, A L 36130 

(334)353-2609 

abrasher(a> ago, state, al .us 

Counsel for Plaintiff the State of Alabama 

s/ Thomas C. Home 

T H O M A S C. H O R N E 

Arizona Attorney General 

James T. Skardon 

Assistant Attorney General 

1275 W . Washington Street 

Phoenix, A Z 85007 

(602) 542-5025 

Attorneys for State of Arizona 

James. S kardon^azag, go v 

Counsel for Plaintiff the State of Arizona 

s/ Sam Olens 

S A M O L E N S 

Georgia Attorney General 

40 Capitol Square S W 

Atlanta, G A 30334 

(404) 656-3300 (phone) 

(404) 463-1519 (fax) 

Counsel for Plaintiff the State of Georgia 
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s/ Derek Schmidt 

D E R E K S C H M I D T 

Attorney General of Kansas 

Jeffrey A . Chanay 

Deputy Attorney General, C i v i l Litigation 

Divis ion 

120 S W 10th Avenue, 3rd Floor 

Topeka, K S 66612-1597 
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O F F I C E OF A T T O R N E Y G E N E R A L 

STATE OF O K L A H O M A 

February 6, 2013 

VIA CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

F R E E D O M O F I N F O R M A T I O N A C T R E Q U E S T 

Freedom of Information Officer 
U.S. EPA, Records, FOIA and Privacy Branch 
1200 Pennsylvania Avenue, N W (2822T) 
Washington, D C 20460 
Hq,foia@epa. 
FOIA REQUEST 

Dear Sir or Madam: 

This is a request under the Freedom of Information Act (5 U.S.C, § 552, as amended), 

By this letter the States of Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska, North 
Dakota, Oklahoma, South Carolina, Texas, Utah and Wyoming ("Requesting States") are 
requesting any and all documents (including any and all written, or electronic 
correspondence, audiotapes, electronic records, videotapes, photographs, telephone 
messages, voice mail messages, e-mails, facsimiles, daily agendas and calendars, 
information about meetings and/or discussions, whether in-person or over the telephone, 
agendas, minutes and a list of participants for those meetings and/or discussions, and 
transcripts and notes of any such meetings and/or discussions) from January 1, 2009, to the 
date of this letter that discuss or in any way relates to: 

(a) any consideration, proposal or discussions with any Interested Organization (as 
that term is defined below), or any other non-governmental organization, 
including citizen organizations, whose purpose or interest may include 
environmental or natural resource advocacy and policy ("Other 
Organizations"), concerning: 

i , the scope and application of the EPA Administrator's non-discretionary 
duty to take certain actions under the Clean Air Act ("CAA"), 42 U.S.C. 
§ 7604(a)(2); 

313 N . E . 21 s t STREET • OKLAHOMA Cm-, O K 73105 • (405) 521-3921 • PAX: (405) 521-6246 4^ 
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i i . the course of action to take with respect to any Regional Haze State 
Implementation Plan ("SIP") required to be submitted to the U.S. 
Environmental Protection Agency ("EPA") pursuant to C A A § 169A for 
any State; 

i i i . the course of action to be taken with respect, to any administrative or 
judicial order, decree or waiver entered, or proposed to be entered 

. concerning any Regional Haze SIP (the "Subject"). 

"Interested Organizations" is defined as any one of the following organizations: 

- National Parks Conservation Association 

- Montana Environmental Infonnation Center 
- Grand Canyon Trust 
- Dine Citizens Against Ruining Our Environment 
- Dakota Resource Council 
- Dacotah Chapter of Sierra Club 
- San Juan Citizens Alliance 
- Our Children's Earth Foundation 
- Plains Justice 
- Powder River Basin Resource Council 
- Sierra Club 
- Environmental Defense Fund 
- Wildearth Guardians 
- Natural Resources Defense Council 
- Western Resource Advocates 
- Wyoming Outdoor Council 
- Greater Yellowstone Coalition 

(b) Copies of any and all documents (including any and all written or electronic 
correspondence, audiotapes, electronic records, videotapes, photographs, 
telephone messages, voice mail messages, e-mails, facsimiles, daily agendas and 
calendars, information about meetings and/or discussions, whether in-person or 
over the telephone, agendas, minutes and a list of participants for those meetings 
and/or discussions, and transcripts and notes of any such meetings and/or 
discussions) sent or received by the following E P A offices: 

i . the Office of the Administrator; 
i i . the Office of Environmental Information; 

i i i . the Office of General Counsel; 
iv. the Office of Inspector General; 
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V. the Office of International and Tribal Affairs; 
vi. the Office of Research and Development; 

vii. Region 1; 
vii i . Region 2; 

ix, Region 3; 
X. Region 4; 

xi. Region 5; 
xii . Region 6; 

xiii . Region 7; 
xiv. Region 8; 
XV. Region 9; or 

xvi. Region 10, 

(including receipt by carbon copy or blind carbon copy), regarding the Subject 
including, but not limited to, documents sent by or received from individuals 
representing or employed by the Interested Organizations or Other 
Organizations. 

Reason for F O I A Request 

Over the past three years,' the EPA has allowed its'regulatory agenda to be largely defined 
by litigation settlements it has entered into with environmental organizations. Specifically, 
on at least forty-five occasions, EPA and other federal agencies have settled lawsuits 
(which included paying plaintiffs' attorneys' fees) brought under the C A A . These 
settlements take the form of binding Consent Decrees that dictate how and when EPA and 
other federal agencies must develop stringent new regulations, Unfortunately, States 
responsible for implementing many of these regulations have little knowledge of or input in 
this process, which is not consistent with the cooperative federalism structure of federal 
environmental law. 

Out of the forty-five settlements that have been made public, EPA has paid almost $1 
million in attorneys' fees to these groups, while also committing to develop a suite of 
sweeping new regulations. One EPA Consent Decree led to the promulgation of EPA's 
costliest regulation ever - the Mercury Air Toxics Standards' (MATS). Other Consent 
Decrees include obligations that define how and when E P A acts oh forty-five individual 
State Regional Haze SIPs - including the imposition of proposed federal implementation 
plans ("FIPs"). 

Many Consent Decrees authorize E P A to act in a way that is not consistent with current 
law. For example, Regional Haze Consent Decrees allowed EPA to propose combined 
Regional Haze SIPs/FIPs - something E P A has not done before in administering the C A A . 
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This is detrimental to the States and "unwinds" the State and federal partnership contained 
in the CAA. 

States affected by these non-governmental organization lawsuits are not included as parties 
in the suits and when affected States try to intervene, EPA and the environmental groups 
frequently oppose State intervention. For instance, when the State of North Dakota sought 
to intervene in Wildearth Guardians v. Jackson in the U.S. District Court for the Northern 
District of California (where Wildearth Guardians filed, its suit), E P A opposed the 
intervention despite the fact that the case involved how and when EPA should act on North 
Dakota's proposed Regional Haze SIP. Wildearth Guardians v. Jackson, No, C-09-2453-
CW, 2011 U.S. Dist.. LEXIS 14378 (N.D, Cal, Dec, 27, 2011) (order denying North 
Dakota's intervention). 

State Attorneys General from the Requesting States are in the process of evaluating EPA's 
alarming practice of relying on Consent Decrees to deny the States their important role as a 
partner with EPA in implementing federal environmental law. Not only does EPA's action 
harm and jeopardize the States' role as a partner with EPA, hut it harms the interests of the 
citizens of the Requesting States. Our citizens rely on and expect the States to implement 
federal environmental law. Often, these implementation efforts require the States to design 
plans to meet the individual circumstances, of the State, while protecting and advancing the 
environmental goals arid requirements of federal environmental law. When EPA 
coordinates with non-governmental organizations regarding how federal environmental law 
should be applied and implemented in an individual State and excludes the State from that 
effort the State and its citizens are harmed. 

Rather than make individual FOIA requests, the Requesting States are making one request 
for the release of documents with the interested Organizations, and Other Organizations 
concerning the Subject, The Requesting States have lobbied, litigated, and publicly 
commented on federal actions which directly affect their individual State interests and those 
of their citizens. The requested documents are sought in order to more clearly illuminate the 
operations and activities of EPA. As such, release of the requested documents will 
significantly contribute to public understanding and oversight of the EPA's operations, 
particularly regarding the quality of the EPA's activities and the efficacy of both 
Congressional directives and E P A policies and regulations relating to the Requesting States. 

The Requesting States will analyze the data presented in the released documents and our 
staff of experts will produce a report as part of our ongoing review of EPA's operations. 
The report will be disseminated to others in our States as well as disseminated to the media 
and Congress as a component of our active involvement in State efforts addressing 
environmental issues. 
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Fee Waiver Request 

The Requesting States request that you waive any applicable fees since disclosure meets the 
standard for waiver of fees as it is in the public interest. See 40 C.F.R, § 2.107(1). 
Specifically, this request concerns "the operations or activities of the government;" 
disclosure is "likely to contribute" to an understanding of government operations or 
activities; disclosure will contribute to "public understanding;" the disclosure is likely to 
contribute "significantly" to public understanding of government operations and activities; 
and the States have no commercial interest in disclosure of the documents - the Requesting 
States' interest is to facilitate and promote the public interest. 40 C.F.R, § 2.107(2)(i),(iv). 

Reasons for Granting the Fee Waiver Request 

The Requesting States will analyze the data presented in the released documents and our 
staff of experts wil l produce a report as part of our ongoing review of EPA's operations. 
The report will be disseminated to others in our States as well as disseminated to the-media 
and Congress as a component of our active involvement in State efforts addressing 
environmental issues, 

The Requesting States plan to make these documents available to the public at the 
University, Federal Depository and State Library systems ("Library Systems") in the 
respective Requesting States. As these facilities are open to the general public, many people 
will thereby have access to the information contained in the materials which are the subject 
of this request. Most, i f not all, of these Libraries also serve as a Federal Depository. 
Federal Depository Libraries were "established by Congress to ensure that the American 
public has access to its Government's information." http://www.gpo.goy/libraries/. As 
Federal Depositories, these libraries ensure that the agency publications and other 
information "are highly visible to the public, promoted, and safeguarded," Id, Moreover, 
making available the requested Subject information and report at University.Libraries will 
facilitate the teaching and research occurring at these Universities on important public 
policy issues including cooperative federalism and the State federal partnership. None of 
the requested Subject information or the resulting report wil l be used for commercial use or 
gain. 

A . Legal Standard for Fee Waivers 

FOIA's fee waiver provision is to be liberally construed in favor of waivers for 
noncommercial requesters. Forest Guardians v. DOI, 416 F.3d 1173, 1178 (10th Cir. 
2005). The fee waiver test "should not be interpreted to allow federal agencies to set up 
roadblocks to prevent noncommercial entities from receiving a fee waiver, W. Watersheds 
Project v, Brown, 318 F, Supp, 2d 1036, 1039 (D. Id. 2004). FOIA imposes a non-
discretionary duty to provide documents without any charge i f the disclosed information 
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satisfies a two-prong test established by statute. Fed. CURE v. Lappin, 602 F.Supp. 2d 197, 
202 (D.D.C. 2009) (documents "shall be furnished without any charge" i f two-prong test is 
satisfied (emphasis and omission in original)). First, the disclosed information must be 
likely to significantly contribute to public understanding of governmental operations and 
activities, 5 U.S.C. § 552(a)(4)(A)(iii). Second, the disclosed information cannot be 
primarily in the commercial interests of the requester. Id. 

E P A has promulgated regulations detailing the specific factors it considers when evaluating 
the two-prong statutory test for fee waiver requests, 40 C.F.R, § 2.107(0(2X3). EPA's 
regulations elucidate further that to be granted fee waiver requests a requester must 
establish that the information requested for disclosure must pertain to and significantly 
contribute to the public understanding of governmental operations and activities. As this 
FOIA Request demonstrates, the Requesting States have clearly met all of the statutory and 
regulatory requirements necessary to be granted a fee waiver. 

1. First Factor: The FOIA Request is for Records 
Concerning EPA's Operations and Activities. 

The Subject information the Requesting States seek directly concerns the operations and 
activities of EPA. 40 C.F.R, § 2.107(Q(2)(i). Specifically, the FOIA Request seeks 
information directly related to EPA's operations and activities related to its implementation 
and enforcement of the C A A through negotiated settlements with non-governmental 
organizations, These settlements directly imposed standards upon and/or required the State 
to take certain actions under the federal environmental program at issue in the lawsuit or 
administrative action. 

In its enforcement of these federal programs through settlements with non-governmental 
organizations, E P A is using public funds and resources. The Tenth Circuit held that a 
federal agency's expenditure of public funds and resources was an operation and activity of 
that agency satisfying the first factor of the public interest prong. Forest Guardians, 416 
F.3d at 1178; see also Edmonds Inst. v. DOI, 460 F. Supp. 2d 63, 66-67 (D.D.C. 2006). 
Similarly, EPA has devoted public funds to paying attorneys' fees and devoted public 
resources to negotiating and enforcing the settlements, Clearly, the Requesting States meet 
the first factor as the requested Subject information concerns the "operations or activities of 
the government." 40 C.F.R. § 2.107(0(2)0). 

2. Second Factor: The FOIA Request Seeks Meaningful 
Information That Contributes to an Increased Public 
Understanding about EPA's Operations or Activities 
Regarding the CAA and SIPs. 
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In considering whether to grant the Requesting States fee waiver request, EPA must 
determine whether the requested Subject information is meaningfully informative and likely 
to contribute to an increase in public understanding about those operations or activities, 40 
C.F.R, § 2.107(0(2)(ii). The Requesting States FOIA Request seeks information that will 
result in understanding EPA's interactions with non-governmental advocacy groups and 
how those interactions influence how EPA sets policy that affects the public interest. How a 
federal agency interacts with non-governmental interests in the formation of policy has 
been identified as an "issue of the utmost importance." NRDC v, United States EPA, 581 F. 
Supp. 2d 491, 498 (S.D.N.Y. 2008). And "an understanding of how [a federal agency] 
makes policy decisions, including the influence of any outside groups on this process, is 
also important to the public's understanding of the [government]. Forest Guardians, 416 
F.3d at 1179-80. (emphasis added). 

With the release of this meaningful information the Requesting States will use it to educate 
the public about how EPA has elected to resolve litigation and administrative aetions which 
directly affect the formation of current and future federal environmental policy. In Western 
Watersheds v. DOI, the U.S. District Court determined the requesting party satisfied the 
second factor by requesting information that it would use to educate the public about an 
agency's decision-making and its intent to create a summary of such information that was 
reader-friendly. 318 F. Supp. 2d at 1040-41. The U.S. District Court for the District of 
Columbia reached the same result in Federal CURE in holding the requesting party's intent 
to analyze and synthesize the requested information into' a report relayed to the public via 
email and internet satisfied the second factor of the public interest prong. 602 F. Supp. 2d at 
202-03. As explained in this FOIA Request, the Requesting States will prepare a report 
summarizing the Subject information which will be made available to the general public 
through the States' websites and the Library Systems of the Requesting States, 

3. Third Factor: The FOIA Request Seeks Information That 
Contributes to the .Understanding of a Broad Audience of 
Persons Interested in EPA's Operations or Activities 
Regarding the CAA and SIPs. 

To satisfy the third factor, the requesting party must show .that the requested information 
contributes to the understanding of a broad audience of persons interested in the subject, 40 
C.F.R, § 2,107(/)(2)(iii). In Forest Guardians, the Court held that the requesting party 
satisfied the third factor by demonstrating its intent to broadly disseminate the compiled 
information, which was only available in piecemeal and hard-to-access form. Forest 
Guardians, '416 F.3d at 1181-82. As in Forest Guardians, the Requesting States seek 
piecemeal information that is held in a number of EPA's regional or other offices 
throughout the nation and which information cannot be easily accessed. The requested 
information relates to EPA's communications and documentation in a large number of 
discrete lawsuits and enforcement actions, Id. (holding information in court houses, 
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newspaper articles, and affidavits not sufficient to justify denying a fee waiver). The 
Requesting States will then compile and summarize this information into an easily 
accessible and readable report for their citizens and distribute copies of the report to 
Congress and the media, 

As detailed above, the Requesting States intend to disseminate the requested information by 
making the report as well as the underling information publicly available on the Requesting 
States' websites as well as through the Library Systems of each of the Requesting States. 
Because the report will be posted on State government websites any American with access 
to the internet will have access to the report. Accordingly, the report wi l l be available to 
better inform all U.S. citizens on matters affecting EPA's operations and'policy formation, 
See Judicial Watch Inc. v. U.S. DOI, 122 F. Supp. 2d 5, 10 (D.D.C. 2000) (requesting 
party's concrete plan or specific intent for publication and other dissemination of requested 
information demonstrates compliance with third factor). Further, the Requesting States 
stature as representatives of their respective citizens and accountability to their citizens to 
provide information affecting each State's implementation of the C A A demonstrates that 
the Requesting States can and will disseminate the requested information to a broad group 
of interested persons. See Fed. CURE, 602 F. Supp. 2d at 204 (stature of largest public 
advocacy group demonstrated ability to disseminate information to reasonably broad 
group), 

Finally, the Requesting States wil l use the report to educate State and federal lawmakers 
regarding the activities of E P A in negotiating settlements with non-governmental 
organizations that directly affect current and future federal environmental policy. The report 
wi l l provide invaluable information to these lawmakers as they consider future changes to 
environmental programs that will affect all Americans. 

4. Fourth Factor: The FOIA Request Seeks Information That 
will Significantly Enhance the Public's Understanding of EPA's 
Operations or Activities Regarding the CAA and SIPs. 

The intention of FOIA is to "ensure an informed citizenry, vital to the functioning of a 
democratic society, needed to check against corruption and to hold the governors 
accountable to the governed," NRDC at 496 (quoting NLRB v. Robbins Tire & Rubber Co., 
437 U.S. 214, 242 (1978)). The Requesting States are seeking the Subject information so as 
to significantly enhance the public's understanding of EPA's operations and activities and 
to ensure that the public has the information necessary to detennine whether EPA's actions 
in entering into settlements with non-governmental organizations are prudent or thwart the 
cooperative federalism approach embodied in many of the federal environmental programs. 
40 C.F.R. § 2.107(0(2)(iv). Further, the public currently has no access to the requested 
Subject information. Only with disclosure of the requested Subject information will the 
public's understanding of EPA's operations and activities be greater than "as compared to 
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the level of public understanding existing prior to the disclosure." 40 C.F.R. § 
2.107(/)(2)(iv). 

As detailed above, the Requesting States intend to prepare a report on EPA's decision
making process in negotiating and entering into certain litigation settlements and how these 
settlements are affecting current and future environmental policy. In taking the Subject 
information, which is not in the public domain, compiling it, and disseminating it to the 
public in easily accessible forums, the Requesting States meet the fourth factor, Fed. 
CURE, 602 F. Supp. 2d at 204-05, Clearly, the "public's understanding of E P A decision 
making will be significantly enhanced by learning about the nature and scope of EPA 
communication[s]" and as such the Requesting States fee waiver request must be granted. 
NRDC st 501. 

B. The Requesting States' FOIA Request Satisfies the Commercial-Interest 
Prong of the Fee Waiver Test. 

In considering whether the second prong of the public interest fee waiver test is met, E P A 
considers the existence and magnitude of the requesting party's commercial interest in the 
requested information and whether the commercial interest outweighs the public interest. 40 
C.F.R. § 2,107(0(3), The Requesting States are exclusively comprised of State 
governments, which are noncommercial entities that have no commercial interest in the 
disclosure of information regarding the manner in which E P A operates. See Fed. CURE, 
602 F. Supp. 2d at 201 (recognizing non-profit organization is a non-commercial entity 
entitled to fee waiver). The Requesting States' intended use of the requested Subject, 
information , is to make the information available—free of charge—to their respective 
citizens in a readable, summarized fashion. The States have no intention of using the 
information disclosed for financial gain. Nor does making the information available to the 
public create a commercial interest for the Requesting States. Further, the public interest in 
disclosure necessarily is greater in magnitude than that of the Requesting States' complete 
lack of commercial interest in the requested information. 40 C.F.R. § 2.107(0(3)(ii). The 
Requesting States have no commercial interest in the information requested and therefore 
satisfy the second prong of the fee waiver test. 

In light of the ongoing and contentious public policy controversy regarding EPA's 
coordination and planning its regulatory agenda with non-governmental organizations, the 
Requesting States note that time is of the essence in this matter. There is a great need for 
prompt disclosure so that the released information may more adequately inform public 
understanding and discussion of EPA's actions. 

In the event that access to any of the requested records is denied, please note that the FOIA 
provides that i f only portions of a requested file are exempted from release, the remainder 
must still be released, We therefore request that the Requesting States be provided with all 
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non-exempt portions which are reasonably segregable, We further request that you describe 
the deleted material in detail and specify the statutory basis for the denial as well as your 
reasons for believing that the alleged statutory justification applies in this instance. Please 
separately state your reasons for not invoking your discretionary powers to release the 
requested documents in the public interest. Such statements will be helpful in deciding 
whether to appeal an adverse determination, and in formulating arguments in case an appeal 
is taken. The EPA's written justification might also help to avoid unnecessary litigation, 
We of course reserve the right to appeal the withholding or deletion of any information and 
expect that you wil l list the office and address were such an appeal can be sent. 

If for some reason, the fee waiver request is denied, while reserving my right to appeal such 
a decision, the Requesting States are willing to pay $5.00 (five dollars) to cover costs of 
document search and duplication, 

Access to the requested records should be granted within twenty (20) working days from 
the date of your receipt, Failure to respond in a timely manner shall be viewed as a denial of 
this request and the requesters may immediately file.an administrative appeal. 

Finally, the Requesting States ask that all correspondence regarding this FOIA request and 
all documents produced in response to this request be directed to the Attorney General of 
the State of Oklahoma, 

Thanking you in advance for your prompt reply. 

( 

Sincerely, 

E . Scott Pruitt 
O K L A H O M A A T T O R N E Y G E N E R A L 

P, Clayton Eubanks 
D E P U T Y SOLICITOR G E N E R A L 
Office of Oklahoma Attorney General 
(405) 522-8992 Fax (405) 522-0608 
clayton.eubanks@oag.ok.gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

February 22,20.13 

OFFICE OF 
ENVIFIONMENTAl INFORMATION 

Mr. P. Clayton Eubanks 
Deputy Solicitor General 
Office of Oklahoma Attorney General 
313 N . E. 21 s t Street 
Oklahoma City, O K 73105 

RE: Request Number EPA-HQ-2013-003886 

Dear Mr. Eubanks: 

This is in response to your request for a waiver of fees in connection with your Freedom 
of Information Act (FOIA) request to the U.S. Environmental Protection Agency (EPA) seeking 
a copy of records from the January 1, 2009 to February 6, 2013 regarding the scope and 
application of the non-discretionary duty to take certain action under the Clear Air Act; the 
course of action to take with respect to any Regional Haze State Implementation Plan; and other 
records as described in your request. 

We have reviewed your fee waiver justification and based on the information provided, 
we are denying'your request for a fee waiver. You have not expressed a specific intent to 
disseminate the information to the general public. As a result of you failing to meet the above 
criteria, accordingly, there is no need to address; the remaining prongs of the fee waiver criteria, 
If the estimated cost exceeds $25.00 the Office of Air and Radiation will contact you regarding 
the cost of processing your request and seek an assurance of payment. They will be unable to 
process your request until they receive your written: assurance of payment. 

Under the FOIA, you have the right to appeal this determination to the National Freedom 
of Information Office, U.S. EPA, FOlA and Privacy Branch, 1200 Pennsylvania Avenue, NW 
(2822T), Washington, D C 20460 (U.S. Postal Service Only), E-mail: hq.foia@epa.gov. Only 
items mailed through the United States Postal Service may be delivered to .1200 Pennsylvania 

internet Address (URL) • http://www,epa.gov 
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Avenue, N W . If you are submitting your appeal via band delivery, courier service or overnight 
delivery, you must address your correspondence to 1301 Constitution Avenue, NW, Room 
6416J, Washington, DC 20004. Your appeal must be made in writing, and it must be submitted 
no later than 30 calendar days from the date of this letter. The Agency wil l riot consider appeals 
received after the 30 calendar day limit, The appeal letter should include the FOI number listed 
above. For quickest possible handling, the appeal letter and its envelope should be marked 
"Freedom of Information Act Appeal." 

Should you choose to appeal this determination, please be sure to fully address, all factors 
required by EPA's FOIA Regulations, located at 40 C.F.R. § 2.107(1) in your appeal. If you 
have any questions concerning this determinationplease contact me at (202) 566-1667. 

Larry F. Gottesman 
National FOIA Officer 
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O F F I C E OF A T T O R N E Y G E N E R A L 

STATE OF O K L A H O M A 

March 15, 2013 

VIA US CERTIFIED MAIL 
RETURN RECEIPT REQUESTED, 
FACSIMILE & E-MAIL 

National Freedom of Information Officer 
United States E P A 
FOIA and Privacy Branch 
1200 Pennsylvania Avenue, N W (2822T) 
Washington, DC 20460 
Fax: 202-566-2147 
Email; Hq,foia@epa 

Re: FREEDOM OF INFORMATION ACT APPEAL 
Appeal of Fee Waiver Denial Pursuant to 40 C.F.R. § 2.104(j) 
FOIA Request No. EPA-HQ-2013-003886 

Dear Sir or Madam; 

This is a timely appeal of the U.S. Environmental Protection Agency's ("EPA") improper 
denial of the Oldahoma Attorney General's request for a fee waiver in connection with the States 
of Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska, North Dakota, Oklahoma, South 
Carolina, Texas, Utah and Wyoming's ("Requesting States") February 6, 2013, Freedom of 
Information Act ("FOIA") request No. EPA-HQ-2013-003886. ("FOIA Request"), For the 
reasons stated in the FOIA Request, the Requesting States ask that this appeal be given expedited 
review. 

I. BACKGROUND 

As detailed in the FOIA Request, the Requesting States seek any and all documents 
regarding any consideration, proposal or discussions between the E P A Administrator with any 
Interested Organization or Other Organizations1 concerning: 

i , the scope and application of the E P A Administrator's non-discretionary duty 
to take certain actions under the Clean Air Act ("CAA"), 42 U.S.C, § 
7604(a)(2); 

1 Interested Organization and Other Organizations are defined in the Requesting States FOIA Request, 
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i i , the course of action to take with respect to any Regional Haze State 
Implementation Plan ("SIP") required to be submitted to the U.S. 
Environmental Protection Agency ("EPA") pursuant to C A A § 169A for any 
State; 

i i i , the course of action to be taken with respect to any administrative or judicial 
order, decree or waiver entered, or proposed to be entered concerning any 
Regional Haze SIP (the "Subject"), 

A copy of the FOIA Request is attached hereto and incorporated by reference as Attachment A , 

In its Febiuary 22, 2013 denial letter, E P A claims that the Requesting States' fee waiver 
request must be denied because "you have not expressed a specific intent to disseminate the 
information to the general public," A copy of EPA's Fee Waiver Denial is attached hereto and 
incorporated by reference as Attachment B. Respectfully, E P A asserted basis for denial of the 
Requesting States' fee waiver request is wholly without merit, In their FOIA Request the 
Requesting States make numerous statements that the documents requested from EPA will be 
disseminated to the general public. 

• "The Requesting States will analyze the data presented in the released documents and our 
staff of experts will produce a report,..The report will be disseminated to others in our 
States as well as disseminated to the media and Congress as a component of our active 
involvement in State efforts addressing environmental issues." FOIA Request at p. 5. 

• "The Requesting States plan to make [the EPA] documents available to the public at the 
University, Federal Depository and State Library systems [ ] in the respective Requesting 
States. As these facilities are open to the general public, many people will thereby have 
access to the information contained in the materials which are the subject of this request," 
(emphasis added). FOIA Request at p, 5, 

Because the information sought in the FOIA Request is in the public interest, will 
significantly contribute to the public's understanding of the operations and activities of E P A and 
will not be used to further any commercial interest, the Requesting States properly sought a fee 
waiver pursuant to 40 C.F.R. § 2.107(1). See also generally 5 U.S.C. § 552(a)(4)(A)(iii). 

As set forth below, EPA's denial of the Requesting States' fee waiver request is factually 
incorrect and legally contrary to FOIA, EPA's own regulations, and case law interpreting and 
applying fee waiver regulations. Accordingly, the Requesting States request the immediate 
reversal of EPA's denial of the fee waiver request and that EPA be instructed to proceed 
forthwith in processing the FOIA Request. 
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II. THE REQUESTING STATES ARE ENTITLED TO A F E E WAIVER FOR 
THE FOIA REQUEST 

A. The Requesting States' Purpose And Intent For The Requested Information 

Over the past three years E P A has allowed its regulatory and policy agenda to be largely 
defined by litigation settlements it has entered into with non-governmental organizations. On at 
least forty-five occasions, E P A and other federal agencies have settled lawsuits (which included 
the payment of plaintiffs' attorneys' fees) brought under the C A A and other environmental 
statutory programs, These settlements take the form of binding Consent Decrees that dictate how 
and when EPA and other federal agencies must develop stringent new regulations or whether to 
approve certain permit applications, Unfortunately, States responsible for implementing many of 
these regulations and permit programs have little knowledge of or input in the litigation or 
settlement process, 

The effective exclusion of the States from these litigation or admmistrative proceedings is 
directly inconsistent with the cooperative federalism approach to implementing many of the 
environmental programs created under the CAA, In implementing these federal environmental 
programs, States often must design plans that meet the individual circumstances of the State, 
while protecting and advancing the environmental goals and requirements of federal 
environmental law. However, these State efforts and plans are effectively superseded when EPA 
enters into negotiated settlements with non-governmental organizations alone that dictate how 
federal environmental law should be applied and implemented in an individual State. When the 
States' important role as a partner with EPA in implementing federal environmental programs is 
ignored, the States and their important sovereign interests are impaired, as are the rights of their 
citizens who rely on and expect the States to implement the federal environmental laws—not 
E P A along with non-governmental organizations. 

The Requesting States seek the Subject information so that they may: understand and 
make public EPA's decision-making process, in negotiating and entering into ^ litigation 
settlements; utilize the Subject information to inform the preparation and participation in the 
public comment process on negotiated settlements between E P A and non-governmental 
organizations; utilize the Subject information to determine the extent to which the cooperative 
federalism principles embodied in the environmental programs, such as the C A A , are being 
eroded by these negotiated settlements; and use the Subject information to inform and educate 
the general public, and State and federal lawmakers on the importance of cooperative federalism 
and why the States should continue to have the lead role in implementing federal environmental 
programs. 

As fully explained in the FOIA Request, the Requesting States wil l analyze the 
information presented in the released documents and our staff of experts will produce a report as 
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part of our review of EPA's operations, The report will be disseminated to the general public 
by being posted on State government websites as well as to the media and all members of 
Congress, Further, the underlying Subject information and the report will be made available to 
the public at the University, Federal Depository and State Library systems ("Library System") 
in the respective Requesting States. With the posting of the report on the States' websites and 
making the report available in the Library System, millions of people throughout the United 
States will have access to the Subject information and resulting report. 

Additionally, most, if not all, of these Libraries also serve as a Federal Depository, 
Federal Depository Libraries were "established by Congress to ensure that the American public 
has access to its Government's information." http;//www,gpo.gov/libraries/. As Federal 
Depositories, these libraries ensure that the agency publications and other information "are 
highly visible to the public, promoted, and safeguarded." Id. Moreover, making available the 
requested Subject information and report at University Libraries will facilitate the teaching and 
research occurring at these Universities on important public policy issues including cooperative 
federalism and the State federal partnership. None of the requested Subject information or the 
resulting report will be used for commercial use or gain, 

B. Legal Standard for Fee Waivers 

FOIA's fee waiver provision is to be liberally construed in favor of waivers for 
noncommercial requesters. Forest Guardians v. DOI, 416 F.3d 1173, 1178 (10th Cir. 2005). The 
fee waiver test "should not be interpreted to allow federal agencies to set up roadblocks to 
prevent noncommercial entities from receiving a fee waiver. W. Watersheds Project v. Brown, 
318 F. Supp. 2d 1036, 1039 (D. Id. 2004). FOIA imposes a non-discretionary duty to provide 
documents without any charge i f the disclosed information satisfies a two-prong test established 
by statute. Fed. CURE v. lappin, 602 F.Supp. 2d 197, 202 (D.D.C. 2009) (documents "shall be 
furnished without any charge" if two-prong test is satisfied (emphasis and omission in original)). 
First, the disclosed information must be likely to significantly contribute to public understanding 
of governmental operations and activities. 5 U.S.C. § 552(a)(4)(A)(iii). Second, the disclosed 
information cannot be primarily in the commercial interests of the requester. Id. 

EPA has promulgated regulations detailing the specific factors it considers when 
evaluating the two-prong statutory test for fee waiver requests, 40 C.F.R. § 2,107(/)(2)-(3). 
EPA's regulations elucidate further that to be granted fee waiver requests it must be established 
that the information requested for disclosure must pertain to and significantly contribute to the 
public understanding of governmental operations and activities. As the FOIA Request 
demonstrates and this appeal further explains, the Requesting States have clearly met all. of the 
statutory and regulatory requirements necessary to be granted a fee waiver, 
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1. First Factor: The FOIA Request is for Records Concerning EPA's 
Operations and Activities. 

As detailed in the FOIA Request, the Subject information the Requesting States seek 
disclosure of directly concerns the operations and activities of EPA. 40 CF .R . § 2,107(/)(2)(i). 
Specifically, the FOIA Request seeks information directly related to EPA's operations and 
activities related to its implementation and enforcement of the C A A ' s Regional Haze program 
through negotiated settlements with non-governmental organizations. These settlements dhectly 
imposed standards upon and/or required the State to take certain actions under the CAA. 

In its enforcement of the C A A through settlements with non-governmental organizations, 
E P A is using public funds and resources. The Tenth Circuit held that a federal agency's 
expenditure of public funds and resources was an operation and activity of that agency satisfying 
the first factor of the public interest prong, Forest Guardians, 416 F.3d at 1178; see also 
Edmonds Inst. v. DOI, 460 F. Supp. 2d 63, 66-67 (D.D.C. 2006). Similarly, E P A has devoted 
public funds to paying attorneys' fees and devoted public resources to negotiating and enforcing 
the settlements. Clearly, the Requesting States meet the first factor as the requested Subject 
information concerns the "operations or activities of the government." 40 CF.R, § 2,107(/)(2)(i). 

2. Second Factor: The FOIA Request Seeks Meaningful Information 
That Contributes to an Increased Public Understanding about EPA's 
Operations or Activities Regarding the CAA and SIPs. 

In considering whether to grant the Requesting States fee waiver request, EPA must 
determine whether the requested Subject information is meaningfully informative and likely to 
contribute to an increase in public understanding about those operations or activities, 40 CF.R. § 
2,107(/)(2)(ii). The Requesting States FOIA Request seeks information that wil l result in 
understanding EPA's interactions with non-governmental advocacy groups and how those 
interactions influence how EPA sets policy that affects the public interest. How a federal agency 
interacts with non-governmental interests in the formation of policy has been identified as an 
"issue of the utmost importance." NRDC v, United States EPA, 581 F. Supp, 2d 491, 498 
(S.D.N.Y, 2008). And "an understanding of how [a federal agency] makes policy decisions, 
including the influence of any outside groups on this process, is also important to the public's 
understanding of the [government]. Forest Guardians, 416 F.3d at 1179-80, (emphasis added), 

With the release of this meaningful information the Requesting States will use it to 
educate the pubhc about how E P A has elected to resolve litigation and administrative actions 
which directly affect the formation of current and future federal environmental policy. In 
Western Watersheds v. DOI, the U.S. District Court determined the requesting party satisfied the 
second factor by requesting information that it would use to educate the public about an agency's 
decision-making and its intent to create a summary of such information that was reader-friendly. 
318 F, Supp. 2d at 1040-41, The U.S. District Court for the District of Columbia reached the 
same result in Federal CURE in holding the requesting party's intent to analyze and synthesize 
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the requested information into a report relayed to the public via email and internet satisfied the 
second factor of the public interest prong. 602 F. Supp. 2d at 202-03. As explained in its FOIA 
Request the Requesting States will prepare a report summarizing the Subject information which 
will be made available to the general public through the States' websites and the Library Systems 
of the Requesting States, 

3.Third Factor: The FOIA Request Seeks Information That 
Contributes to the Understanding of a Broad Audience of Persons 
Interested in EPA's Operations or Activities Regarding the CAA and 
SIPs. 

To satisfy the third factor, the requesting party must show that the requested information 
contributes to the understanding of a broad audience of persons interested in the subject. 40 
C.F.R. § 2,107(0(2)(iii). In Forest Guardians, the Court held that the requesting party satisfied 
the third factor by demonstrating its intent to broadly disseminate the compiled information, 
which was only available in piecemeal and hard-to-access form. Forest Guardians, 416 F.3d at 
1181-82. As in Forest Guardians, the Requesting States seek piecemeal information that is held 
in a number of EPA's regional or other offices throughout the nation and which information 
cannot be easily accessed. The requested information relates to EPA's communications and 
documentation in a number of discrete administrative proceedings and lawsuits. Id (holding 
information in court houses, newspaper articles, and affidavits not sufficient to justify denying a 
fee waiver). The Requesting States will then compile and summarize this information into an 
easily accessible and readable report for their citizens and distribute copies of the report to the 

' general public, Congress and the media, 

As detailed above, the Requesting States will disseminate the requested information to 
the general public by making the report as well as the underling information publicly available 
on the Requesting States' websites as well as through the Library Systems of each of the 
Requesting States. Because the report will be posted on State government websites any 
American with access to the internet wil l have access to the report, Accordingly, the report wil l 
be available to better inform all U.S. citizens on matters affecting EPA's operations and policy 
formation. See Judicial Watch Inc. v. U.S DOI, 122 F. Supp, 2d 5,10 (D.D.C, 2000) (requesting 
party's concrete plan or specific intent for publication and other dissemination of requested 
information demonstrates compliance with third factor). Further, the Requesting States stature as 
representatives of their respective citizens and accountability to then citizens to provide 
information affecting each State's implementation of the C A A demonstrates that the Requesting 
States can and will disseminate the requested information to a broad group of interested persons, 
See Fed. CURE, 602 F. Supp. 2d at 204 (stature of largest public advocacy group demonstrated 
ability to disseminate information to reasonably broad group). 

Finally, the Requesting States will use the report to educate State and federal lawmakers 
regarding the activities of EPA in negotiating settlements with non-governmental organizations 
that directly affect current and future federal environmental policy. The report will provide 
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invaluable information to these lawmakers as they consider future changes to environmental 
programs that will affect all Americans, 

4. Fourth Factor: The FOIA Request Seeks Information That Will 
Significantly Enhance the Public's Understanding of EPA's 
Operations or Activities Regarding the CAA and SIPs. 

The intention of FOIA is to "ensure an informed citizenry, vital to the functioning of a 
democratic society, needed to check against corruption and to hold the governors accountable to 
the governed," NRDC at 496 (quoting NLRB v, Robbins Tire & Rubber Co., 437 U.S. 214, 242 
(1978)). The Requesting States are seeking the Subject information so as to significantly enhance 
the public's understanding of EPA's operations and activities and to ensure that the public has 
the information necessary to determine whether EPA's actions in entering into settlements with 
non-governmental organizations are prudent or thwart the cooperative federalism approach 
embodied in the C A A . 40 CF .R . § 2,107(/)(2)(iv). Further, the public currently has no access to 
the requested Subject information. Only with disclosure of the requested Subject information 
wil l the public's understanding of EPA's operations and activities be greater than "as compared 
to the level of public understanding existing prior to the disclosure," 40 CF.R, § 2.107(/)(2)(iv). 

As detailed above, the Requesting States will prepare a report on EPA's decision-making 
process in negotiating and entering into certain litigation settlements and how these settlements 
are affecting current and future environmental policy. In taking the Subject information, which is 
not in the public domain, compiling it, and disseminating it to the public in easily accessible 
forums, the Requesting States meet the fourth factor. Fed. CURE, 602 F, Supp. 2d at 204-05, 
Clearly, the "public's understanding of EPA decision-making will be significantly enhanced by 
learning about the nature and scope of EPA communication[s]" and as such the Requesting 
States fee waiver request must be granted. NRDC at 501, 

C. The Requesting States' FOIA Request Satisfies the Commercial-Interest 
Prong of the Fee Waiver Test. 

In considering whether the second prong of the public interest fee waiver test is met, E P A 
considers the existence and magnitude of the requesting party's commercial interest in the 
requested information and whether the commercial interest outweighs the public interest, 40 
CF ,R , § 2,107(/)(3), The Requesting States are exclusively comprised of State governments, 
which are noncommercial entities that have no commercial interest in the disclosure of 
information regarding the manner in which EPA operates. See Fed. CURE, 602 F. Supp, 2d at 
201 (recognizing non-profit organization is a non-commercial entity entitled to fee waiver). The 
Requesting States' use of the requested Subject information is to make the information 
available—free of charge—to their respective citizens in a readable, summarized fashion, The 
States have no intention of using the information disclosed for financial gain, Nor does making 
the information available to the public create a commercial interest for the Requesting States, 
Further, the public interest in disclosure necessarily is greater in magnitude than that of the 
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Requesting States' complete lack of commercial interest in the requested information, 40 C.F.R. 
§ 2.107(/)(3)(ii), The Requesting States have no commercial interest in the information requested 
and therefore satisfy the second prong of the fee waiver test. 

III. CONCLUSION 

The Requesting States are entitled to a fee waiver because the information sought will 
benefit the public's understanding as to how environmental laws are being manipulated to usurp 
the authority of States via Consent Decrees between EPA and non-governmental organizations-
negotiations that leave the affected State or States entirely out of the process. The impact of these 
E P A settlements on current and future environmental policy is significant and impacts all 
Americans who are either directly or indirectly affected by EPA regulation and policy, Further, 
the Requesting States are making the Subject information available to the public and receive 
absolutely no financial benefit from the information, As such, the Requesting States respectfully 
request that EPA's fee waiver denial be reversed and that all fees related to responding to the 
FOIA Request be waived, and that EPA respond to the Requesting States' FOIA Request, 

Sincerely, 

P. Clayton Eubanks 
Deputy Solicitor General 

PCEicsn 
Attachments 
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O F F I C E OF A T T O R N E Y G E N E R A L 

STATE OF O K L A H O M A 

February 6, 2013 

VTA CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

F R E E D O M O F I N F O R M A T I O N A C T R E Q U E S T 

Freedom of Information Officer 
U.S. EPA, Records, FOIA and Privacy Branch 
1200 Pennsylvania Avenue, N W (2822T) 
Washington, DC 20460 
Hq.foia@epa. 
FOIA REQUEST 

Dear Sir or Madam: 

This is .a request under the Freedom of Information Act (5 U.S.C. § 552, as amended). 

By this letter the States of Alabama, Arizona, Georgia, Kansas, Michigan, Nebraska, North 
Dakota, Oklahoma, South Carolina, Texas, Utah and Wyoming ("Requesting States") are 
requesting any and all documents (including any and all written, or electronic 
correspondence, audiotapes, electronic records, videotapes, photographs, telephone 
messages, voice mail messages, e-mails, facsimiles, daily agendas and calendars, 
information about meetings and/or discussions, whether in-person or over the telephone, 
agendas; minutes' and a" list of participants for those meetings and/or discussions, and 
transcripts and notes of any such meetings and/or discussions) from January 1, 2009, to the 
date of this letter that discuss or in any way relates to: 

(a) any consideration, proposal or discussions with any Interested Organization (as 
that term is defined below), or any other non-governmental organization, 
including citizen organizations, whose purpose or interest may include 
environmental or • natural resource advocacy and policy ("Other 
Organizations"), concerning: 

i . the scope and application of the EPA Administrator's non-discretionary 
duty to take certain actions under the Clean Air Act ("CAA"), 42 U.S.C. 
§ 7604(a)(2); 

ATTACHMENT" A1 
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ii . the course of action to take with respect to any Regional Haze State 
Implementation Plan ("SIP") required to be submitted to the U.S, 
Environmental Protection Agency ("EPA") pursuant to C A A § 169A for. 
any State; 

i i i . . the course of action to be taken with respect, to any administrative or 
judicial order, decree or waiver entered, or proposed to be entered 

. concerning any Regional Haze SIP (the "Subject"). 

"Interested Organizations" is defined as any one of the following organizations: 

- National Parks Conservation Association 
- Montana Environmental Information Center 
- Grand Canyon Trust 
- Dine Citizens Against Ruining Our Environment 
- Dakota Resource Council 
- Dacotah Chapter of Sierra Club 
- San Juan Citizens Alliance 
- Our Children's Earth Foundation 
- Plains Justice 
- Powder River Basin Resource Council 
- Sierra Club 
- Envhonmental Defense Fund 
- Wildearth Guardians 
- Natural Resources Defense Council 
- Western Resource Advocates 
- Wyoming Outdoor Council 
- Greater Yellowstone Coalition 

(b) Copies of any and all documents (including any and all written or electronic 
correspondence, audiotapes, electronic records, videotapes, photographs, 
telephone messages, voice mail messages, e-mails, facsimiles, daily agendas and 
calendars, information about meetings and/or discussions, whether in-person or 
over the telephone, agendas, minutes and a list of participants for those meetings 
and/or discussions, and transcripts and notes of any such meetings and/or 

. discussions) sent or received by the following E P A offices: 

i . the Office of the Administrator; 
i i . the Office of Environmental Information; 

i i i . . the Office of General Counsel; 
iv. the Office of Inspector General; 
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V. the Office of International and Tribal Affairs; 
vi. the Office of Research and Development; 

vii. Region 1; 
viii . Region 2; 

ix, Region 3; 
X. Region 4; 

xi. Region 5; 
xii. Region 6; 

xii i . Region 7; 
xiv. Region 8; 
XV, Region 9; or 

xvi. Region 10. 

(including receipt by carbon copy or blind carbon copy), regarding the Subject 
including, but not limited to, documents sent by or received from individuals 
representing or employed by the Interested Organizations or Other 
Organizations. 

Reason for FOIA Request 

Over the past three years,' the E P A has allowed its'regulatory agenda to be largely defined 
by litigation settlements it has entered into with envhonmental organizations. Specifically, 
on at least forty-five occasions, E P A and other federal agencies have settled lawsuits 
(which included paying plaintiffs' attorneys' fees) brought under the C A A . These 
settlements take the form of binding Consent Decrees that dictate how and when EPA and 
other federal agencies must develop stringent new regulations. Unfortunately, States 
responsible for implementing many of these regulations have little knowledge of or input in 
this process, which is not consistent with the cooperative federahsm structure of federal 
environmental law. 

Out of the forty-five settlements that have been made public, EPA has paid almost $1 
million in attorneys' fees to these groups, while also committing to develop a suite of 
sweeping new regulations. One EPA Consent Decree led to the promulgation of EPA's 
costliest regulation ever'- the Mercury Air Toxics Standards' (MATS). Other Consent 
Decrees include obligations that define how and when E P A acts oh forty-five individual 
State Regional Haze SIPs - including the imposition of proposed federal implementation 
plans ("FIPs"), 

Many Consent Decrees authorize E P A to act in a way that is not consistent with current 
law. For example, Regional Haze Consent Decrees allowed EPA to propose combined 

' Regional Haze SIPs/FIPs - something E P A has not done before in administering the C A A . 
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This is detrimental to the States and "unwinds" the State and federal partnership contained 

in the C A A . 

States affected by these non-governmental organization lawsuits are not included as parties 
in the suits and when affected States try to intervene, E P A and the environmental groups 
frequently oppose State intervention, For instance, when the State of North Dakota sought 
to intervene in Wildearth Guardians v, Jackson in the U.S. District Court for the Northern 
District of California (where Wildearth Guardians filed its suit), EPA opposed the 
intervention despite the fact that the case involved how and when E P A should act on North 
Dakota's proposed Regional Haze SIP. Wildearth Guardians v. Jackson, No. C-09-2453-
CW, 2011 U.S. Dist- LEXIS 14378 (N.D. Cal. Dec. 27, 2011) (order denying North 
Dakota's intervention). 

State Attorneys General from the Requesting States are in the process of evaluating EPA's 
alarming practice of relying on Consent Decrees to deny the States their important role as a 
partner with EPA in implementing federal environmental law. Not only does EPA's action 
harm and jeopardize the States' role as a partner with EPA, but it harms the interests of the 
citizens of the Requesting States. Our citizens rely on and expect the States to implement 
federal environmental law. Often, these implementation efforts require the States to design 
plans to meet the individual circumstances, of the State, while protecting and advancing the 
environmental goals arid requirements of federal environmental law. When E P A 
coordinates with non-governmental organizations regarding how federal environmental law 
should be applied and implemented in an individual State and excludes the State from that 
effort the State and its citizens are harmed. 

Rather than make individual FOIA requests, the Requesting States are making one request 
'for the release of documents with the interested Organizations, and Other Organizations 
concerning the Subject. The Requesting States have lobbied, litigated, and publicly 
commented on federal actions which directly affect their individual State, interests and those 
of then citizens. The requested documents are sought in order to more clearly ihuminate the 
operations and activities of EPA. As such, release of the requested documents will 

' significantly contribute to pubhc understanding and oversight of the EPA's operations, 
particularly regarding the quality of the EPA's activities and the efficacy of both 
Congressional directives and EPA policies and regulations relating to the Requesting States. 

The Requesting States wil l analyze the data presented in the released documents and our 
staff of experts wi l l produce a report as part of our ongoing review of EPA's operations. 
The report wil l be disseminated to others in our States as well as disseminated to the media 
and Congress as a component of our active involvement i n State efforts addressing 
environmental issues. 
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Fee Waiver Request 

The Requesting States request that you waive any applicable fees since disclosure meets the 
standard for waiver of fees as it is in the public interest. See 40 CF .R . § 2.107(1). 
Specifically, this request concerns "the. operations or activities of the government;" 
disclosure is "likely to contribute" to an understanding of government operations or 
activities; disclosure will contribute to "public understanding;" the disclosure is likely to 
contribute "significantly" to public understanding of government operations and activities; 
and the States have no commercial interest in disclosure of the documents - the Requesting 
States' interest is to facilitate and promote the public interest. 40 C.F.R. § 2.107(2)(i),(iv). 

Reasons for Granting the Fee Waiver Request 

The Requesting States will analyze the data presented in the released documents and our 
staff of experts wi l l produce a report as part of our ongoing review of EPA's operations. 
The report will be disseminated to others in our States as well as disseminated to the'media 
and Congress as a component of our active involvement in State efforts addressing 
environmental issues. 

The Requesting States plan to make these documents available to the public at the 
University, Federal Depository and State Libraiy systems ("Library Systems") in the 
respective Requesting States. As these facilities are open to the general public, many people 
wil l thereby have access to the information contained in the materials which are the subject 
of this request. Most, i f not all, of these Libraries also serve as a Federal Depository. 
Federal Depository Libraries were "established by Congress to ensure that the American 
public has access to its Government's information.'' http://www.gpo.goy/libraries/. As 
Federal Depositories, these libraries ensure that the agency publications and other 
information "are highly visible to the public, promoted, and safeguarded." Id, Moreover, 
making available the requested. Subject information and report at University-Libraries wi l l 
facilitate the teaching and research occurring at these Universities on important public 
policy issues including cooperative federalism and the State federal partnership. None of 
the requested Subject information or the resulting report wi l l be used for commercial use or 
gain. 

A . Legal Standard for Fee Waivers 

FOIA's fee waiver provision is to be liberally construed in favor of waivers for 
noncommercial requesters, Forest Guardians v. DOI, 416 F.3d 1173, 1178 (10th Cir. 
2005). The fee waiver test "should not be interpreted to allow federal agencies to set up 
roadblocks to prevent noncommercial entities from receiving a fee waiver. W. Watersheds 
Project v. Brown, 318 F. Supp. 2d 1036, 1039 (D. Id. 2004). FOIA imposes a non-
discretionary duty to provide documents without any charge i f the disclosed information 
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satisfies a two-prong test established by statute. Fed. CURE v. Lappin, 602 F.Supp. 2d 197, 
202 (D.p,C. 2009) (documents "shall be furnished without any charge" i f two-prong test is 
satisfied (emphasis and omission in original)). First, the disclosed information must be 
likely to significantly contribute to public understanding of governmental operations and 
activities. 5 U.S.C. § 552(a)(4)(A)(iii). Second, the disclosed information cannot be 
primarily in the commercial interests of the requester. Id. 

E P A has promulgated regulations detailing the specific factors it considers when evaluating 
the two-prong statutory test for fee waiver requests. 40 C.F.R, § 2.107(/)(2)-(3). EPA's 
regulations elucidate further that to be granted fee waiver requests a requester must 
establish that the information requested for disclosure must pertain to and significantly 
contribute to the public understanding of governmental operations and activities. As this 
FOIA Request demonstrates, the Requesting States have clearly met all of the statutory and 
regulatory requirements necessary to be granted a fee waiver. 

1. First Factor: The FOIA Request is for Records 
Concerning EPA's Operations and Activities. 

The Subject information the Requesting States seek dhectly concerns the operations and 
activities of EPA. 40 C.F.R. § 2.107(0(2)®. Specifically, the FOIA Request seeks 
information dhectly related to EPA's operations and activities related to its implementation 
and enforcement of the C A A through negotiated settlements with non-governmental 
organizations, These settlements directly imposed standards upon and/or required the State 
to take certain actions under the federal environmental program at issue in the lawsuit or 
administrative action. 

In its enforcement of these federal programs through settlements with non-governmental 
organizations, E P A is using public funds and resources. The Tenth Circuit held that a 
federal agency's expenditure of public funds and resources was an operation and activity of: 
that agency satisfying the first factor of the public interest prong. Forest Guardians, 416 
F.3d'at 1178; see also Edmonds Inst. v. DOI, 460 F. Supp. 2d 63, 66-67 (D.D.C, 2006), 
Similarly, E P A has devoted public funds to paying attorneys' fees and devoted public 
resources to negotiating and enforcing the settlements. Clearly, the Requesting States meet 
the first factor as the requested Subject information concerns the "operations or activities of 

the government." 40 C.F .R § 2.107(Z)(2)(i). 

2. Second Factor: The FOIA Request Seeks Meaningful 
Information That Contributes to an Increased Public 
Understanding about EPA's Operations or Activities 
Regarding the CAA and SIPs. 
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In considering whether to grant the Requesting States fee waiver request, EPA must 
determine whether the requested Subject information is meaningfully informative and likely 
to contribute to an increase in public understanding about those operations or activities. 40 
C.F.R. § 2.107(/)(2)(ii). The Requesting States FOIA Request seeks information that will 
result in understanding EPA's interactions with non-governmental advocacy groups and 
how those interactions influence how EPA sets policy that affects the public interest How a 
federal agency interacts with non-governmental interests in the formation of policy has 
been identified as an "issue of the utmost importance." NRDC v. United States EPA, 581 F. 
Supp. 2d 491, 498 (S.D.N.Y. 2008). And "an understanding of how [a federal agency] 
makes policy decisions, including the influence of any outside groups on this process, is 
also important to the public's understanding of the [government]. Forest Guardians, 416 
F.3d at 1179-80, (emphasis added). 

With the release of this meaningful information the Requesting States wil l use it to educate 
the public about how E P A has elected to resolve litigation and administrative actions which 
dhectly affect the formation of current and future federal environmental policy. In Western 
Watersheds v. DOI, the U.S. District Court determined the requesting party satisfied the 
second factor by requesting information that it would use to educate the pubhc about an 
agency's decision-making and its intent to create a summary of such information that was 
reader-friendly. 318 F. Supp. 2d at 1040-41. The U.S. District Court for the District of 
Columbia reached the same result in Federal'CURE in holding the requesting party's intent 
to analyze and synthesize the requested information into' a report relayed to the public via 
email and internet satisfied the second factor of the public interest prong. 602 F. Supp, 2d at 
202-03, As explained in this FOIA Request, the Requesting States wil l prepare a report 
summarizing the Subject information which will be made available to the general public 
through the States' websites and the Library Systems of the Requesting States. 

3. Third Factor: The FOIA Request Seeks Information That 
Contributes to the Understanding of a Broad Audience of 
Persons Interested in EPA's Operations or Activities 
Regarding the CAA and SIPs. 

To satisfy the third factor, the requesting party must show .that the requested information 
contributes to the understanding of a broad audience of persons interested in the subject. 40 
C F . R . § 2,107(0(2)(iii). In Forest Guardians, the Court held that the requesting party 
satisfied the third factor by demonstrating its intent to broadly disseminate the compiled 
information, which was only available in piecemeal and hard-to-access form. Forest 
Guardians, '416 F.3d at 1181-82. As in Forest Guardians, the Requesting States seek 
piecemeal information that is held in a number of EPA's regional or other offices 
throughout the nation and which information cannot be easily accessed. The requested 
information relates to EPA's communications and documentation in a large number of 
discrete lawsuits and enforcement actions. Id. (holding information in court houses, 
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newspaper articles, and affidavits not sufficient to justify denying a fee waiver). The 
Requesting States will then compile and summarize this information into an easily 
accessible and readable report for their citizens and distribute copies of the report to 
Congress and the media. 

As detailed above, the Requesting States intend to disseminate the requested information by 
making the report as well as the underling information publicly available on the Requesting 
States' websites as well as through the Library Systems of each of the Requesting States. 
Because the report wi l l be posted on State government websites any American with access 
to the internet will have access to the report. Accordingly, the report wil l be available to 
better inform all U.S, citizens on matters affecting EPA's operations and policy formation. 
See Judicial Watch Inc. v. U.S. DOI, 122 F. Supp. 2d 5, 10 (D.D.C. 2000) (requesting 
party's concrete plan or specific intent for publication and other dissemmation of requested 
information demonstrates compliance with third factor). Further, the Requesting States 
stature as representatives of their respective citizens and accountability to their citizens to 
provide information affecting each State's implementation of the C A A demonstrates that 
the Requesting States can and wil l disseminate the requested information to a broad group 
of interested persons. See Fed. CURE, 602 F. Supp. 2d at 204 (stature of largest pubhc 
advocacy group demonstrated ability to disseminate information to reasonably broad 
group). 

Finally, the Requesting States wi l l use the report to educate State and federal lawmakers 
regarding the activities of E P A in negotiating settlements with non-governmental 
organizations that directly affect current and future federal envhonmental policy. The report 
wi l l provide invaluable information to these lawmakers as they consider future changes to 
environmental programs that will affect all Americans. 

4. Fourth Factor: The FOIA Request Seeks Information That 
will Significantly Enhance the Public's Understanding of EPA's 
Operations or Activities Regarding the CAA and SIPs. 

The intention of FOIA is to "ensure an informed citizenry, vital to the functioning of a 
democratic society, needed to check against corruption and to hold the governors 
accountable to the governed," NRDC at 496 (quotingNLRB v. Robbins Tire & Rubber Co., 
437 U.S. 214, 242 (1978)). The Requesting States are seeking the Subject information so as 
to significantly enhance the public's understanding of EPA's operations and activities and 
to ensure that the public has the information necessary to determine whether EPA's actions 
in entering into settlements with non-governmental organizations are prudent or thwart the 
cooperative federalism approach embodied in many of the federal environmental programs. 
40 CF .R . § 2.107(/)(2)(iv). Further, the pubhc currently has no access to the requested 
Subject information. Only with disclosure of the requested Subject information will the 
public's understanding of EPA's operations and activities be greater than "as compared to 
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the level of public understanding existing prior to the disclosure," 40 C.F.R. § 

2,107(0(2)(iv). 

As detailed above, the Requesting States intend to.prepare a report on EPA's decision
making process in negotiating and entering into certain litigation settlements and how these 
settlements are affecting current and future environmental policy. In taking the Subject 
information, which is not in the public domain, compiling it, and disseminating it to the 
public in easily accessible forums, the Requesting States' meet the fourth factor. Fed. 
CURE, 602 F. Supp. 2d at 204-05, Clearly, the "public's understanding of E P A decision 
making will be significantly enhanced by learning about the nature and scope of E P A 
communication[s]" and as such the Requesting States fee waiver request must be granted. 
M ? D C at 501. 

B. The Requesting States' FOIA Request Satisfies the Commercial-Interest 
Prong of the Fee Waiver Test. 

In considering whether the second prong of the public interest fee waiver test is met̂  E P A 
considers the existence and magnitude of the requesting party's commercial interest in the 
requested information and whether the commercial interest outweighs the public interest. 40 
C.F.R. § 2.107(/)(3), The Requesting States are exclusively comprised of State 
governments, which are noncommercial entities that have no commercial interest in the 
disclosure of information regarding the manner in which E P A operates. See Fed. CURE, 
602 F, Supp. 2d at 201 (recognizing non-profit organization is a non-commercial entity 
entitled to fee waiver). The Requesting .States' intended use of the requested Subject 
information .is to make the information available—free of charge-rto then respective 
citizens in a readable, summarized fashion. The States have no intention of using the 
information disclosed for financial gain, Nor does making the information available to the 
public create a commercial interest for the Requesting States. Further, the public interest in 
disclosure necessarily is greater in magnitude than that of the Requesting States' complete 
lack of commercial interest in the requested information. 40 C.F.R § 2.107(/)(3)(ii). The 
Requesting States have no commercial interest in the information requested and. therefore' 
satisfy the second prong of the fee waiver test. 

In light of the ongoing and contentious public policy controversy regarding EPA's 
coordination and planning its regulatory agenda with non-governmental organizations, the 
Requesting States note that time is of the essence in this matter. There is a great need for 
prompt disclosure so that the released information may more adequately inform public 
understanding and discussion of EPA's actions, 

In the event that access to any of the requested records is denied, please note that the FOIA 
provides that i f only portions of a requested file are exempted from release, the remainder 
must still be released, We therefore request that the Requesting States be provided with all 



Case 5:13-cv-00726-M Dbcumeiit"1-3Filed 07/16/13 Page 18"of 21 

February 6, 2013 
Page 10 

non-exempt portions which are reasonably segregable. We further request that you describe 
the deleted material in detail and specify the statutory basis for the denial as well as your 
reasons for believing that the alleged statutory justification applies in this instance. Please 
separately state your reasons for not invoking your discretionary powers to release the 
requested documents in the public interest. Such statements will be helpful in deciding 
whether to appeal an adverse determination, and in formulating arguments in case an appeal 
is taken. The EPA's written justification might also help to avoid unnecessary litigation. 
We of course reserve the right to appeal the withholding or deletion of any information and 
expect that you wi l l list the office and address were such an appeal can be sent. 

If for some reason, the fee waiver request is denied, while reseiving my right to appeal such 
a decision, the Requesting States are willing to pay $5.00 (five dollars) to cover costs of 
document search and duplication. 

Access to the requested records should be granted within twenty (20) working days from 
the date of your receipt. Failure to respond in a timely manner shall be viewed as a denial of 
this request and the requesters may immediately file.an administrative appeal. 

Finally, the Requesting States ask that all correspondence regarding this FOIA request and 
all documents produced in response to this request be directed to the Attorney General of 
the State of Oklahoma. 

Thanking you in advance for your prompt reply. 

Sincerely, 

E. Scott Pruitt 
O K L A H O M A A T T O R N E Y G E N E R A L 

P. Clayton Eubanks. 
DEPUTY SOLICITOR G E N E R A L 
Office of Oklahoma Attorney General 
(405)522-8992 Fax (405) 522-0608 
clayton.eubanks@oag.ok.gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

February 22,2013 

OFFICE OF 
ENVIRONMENTAL INFORMATION 

Mr, P. Clayton Eubanks 
Deputy Solicitor General 
Office of Oklahoma Attorney General 
313N.E.21" Street 
Oklahoma City, OK 73105 

RE; Request Number EPA-HQ-2013-003886 

Dear Mr. Eubanks; 

This is in response to your request for a waiver of fees in connection with your Freedom 
of Information Act (FOIA) request to the U.S, Environmental Protection Agency (EPA) seeking 
a copy of records from tlie January 1, 2009 to February 6,2013 regarding the scope and 
application of the non-discretionary duty to take certain action under the Clear Air Act; the 
course of action to take with respect to any Regional Haze State Implementation Plan; and other 
records as described in your request, 

We have reviewed your fee waiver justification and based on the information provided, 
we are denying your request for a fee waiver, You have not expressed a specific intent to 
disseminate the information to the general public. As a result of you failing to meet the above 
criteria, accordingly, there is no need to address the remaining prongs of the fee waiver criteria. 
If the estimated cost exceeds $25.00 the Office of Air and Radiation will contact you regarding 
the cost of processing your request and seek an assurance of payment, They will be unable to 
process your request until they receive your written assurance of payment, 

Under the FOIA, you have the right to appeal this determination to the National Freedom, 
of Information Office, U.S. EPA, FOIA and Privacy Branch, 1200 Pennsylvania Avenue, NW 
(2822T), Washington, DC 20460 (U.S. Postal Service Only), E-mail: hq.foia@epa,gov, Only 
items mailed through the United States Postal Service may be delivered to 1200 Pennsylvania 

ATTACHMENT "B" 

Internal Address (URL) • http;//www.apa,g<>v 

Rocyclotl/ReoyoKibls t Printed with Vofjaloblo Oil Basod (nka on Recycled Paper (Minimum 00% Postoonaumnr) 



Case 5:13-cv-00726-M " Document 1-3 Filed 07/16713 ' Page 21of'21' 

Mr, P. Clayton Eubanks 
February 22, 2013 
Page 2 

Avenue, NW. If you are submitting your appeal via hand delivery, courier service or overnight 
delivery, you must address your correspondence to 1301 Constitution Avenue, NW, Room 
64161, Washington, DC 20004, Your appeal must be made in writing, and it must be submitted 
no later than 30 calendar days from the date of this letter, The Agency will not consider appeals 
received after the 30 calendar day limit, The appeal letter should include the FOI number listed 
above. For quickest possible handling, the appeal letter and its envelope should be marked 
"Freedom conformation Act Appeal." 

Should you choose to appeal, this determination, please be sure to fully address all factors 
required by EPA's FOIA Regulations, located at 40 C.F.R. § 2.107(1) in your appeal. If you 
have any questions concerning this determination please contact me at (202) 566-1667. 

Larry F, Gottesman 
National FOIA Officer 
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Dear Mr. Eubanks: 

I am writing in regard to the above-referenced fee waiver appeal. My office is In receipt of your appeal file and Is currently 

reviewing It for a response. We require a brief extension of time to complete the process of reviewing and finalizing the 

response. We expect to provide you with a determination on or before May 15, 2013. Thankyou for your patience, and 

please contact me If you have any questions concerning your appeal. 

Sincerely, 

Lynn Kelly 

Attorney-Advisor 

U.S, Environmental Protection Agency 

General Law Office 

Office of General Counsel 

(202) 564-3266 

Office* 7426V 

S 

EXHIBIT 

ffle:///C:/Users/ceubariks/AppDa^ 7/16/2013 
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fm. RE; Appeal No. EPA-HQ-2013-004583 (Request No. EPA-HQ-2013-003886) 
^ » Kelly, Lynn 

to: 
Clayton.Eubanks@oag.ok.gov 
05/15/2013 03:10 P M 
Hide Details 
From: "Kelly, Lynn" <Kelly.Lynn@epa.gov> 
To: "Clayton.Eubanks@oag.ok.gov" <Clayton.Eubanks@oag.ok.gov>, 
History: This message has been forwarded. 

Mr. Eubanks: 

I am writing with an update about the status of the above-referenced fee waiver appeal. My office is reviewing 

your appeal file, however we require one additional extension of time to complete the process of finalizing the 

response. We expect to provide you with a determination on or before May 31, 2013, Thank you again for your 

continued patience, and please contact me if you have any questions concerning your appeal. 

Sincerely^ 

Lynn Kelly 

Attorney-Advisor 

U.S, Environmental Protection Agency 

General Law Office 

Office of General Counsel 

(202) 564-3266 

Office # 7426V 

From: Clayton.Eubanks@oag.ok.gov fmailto:Clavton.Eubanks@oag.ok.govl 

Sent: Thursday, May 02, 2013 11:23 AM 

To: Kelly, Lynn 

Subject: Re: Appeal No. EPA-HQ-2013-004583 (Request No. EPA-HQ-2013-003886) 

Thankyou. 

P. Clayton Eubanks 
Deputy Solicitor General 
Office of the Attorney General of Oklahoma 
313 N.E. 21st Street 
Oklahoma City, OK 73105 
Tel; (405) 522-8992 
Fax: (405) 522-0085 
clavton.eubanks@oag.ok.gov 

From: "Kelly, Lynn" <Kelly.Lynn@epa,gov> 

To: "clavlon.eubanks@oag.ok.BQV" <ciayton,eubanks@oag,ok,gov>, • EXHIBIT 
Date: 05/02/2013 10:20 AM 

Subject: Appeal No. EPA-HQ-2013-004583 (Request No. EPA-HQ-2013-003886) 

file:///C:/Users/ceubanks/AppData/Local/Temp/notes9A79BC/~web9616.htm 7/16/2013 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C, 20460 

MAY 3 1 2013 

OFFICE OF 
.GENERAL COUNSEL 

Mr. P. Clayton Eubariks 
Deputy Solicitor .General 
Office of Oklahoma Attorney General. 
313 N.Li. 21s'Street 
Oklahoma City, OK. 73105 

Re: Freedom :0.f Information Act Appeal.No• EPA-HQ-2Ql;3-q04583 (Request-No: KPA-HQ-

2013-003886) 

Dear Mr. Eubanks: 

I am responding to your March 15 ,2013 fee, waiver appeal under t h ^ c c d o m of 

l m y Gottcsman of the U.S. Knvironmental Protection Agency ( EPA or "Agency ) to deny 
your request for a fee waiver ^initial fee: w a i v e r ^ a H ; . You seek a waiverof all fees 
associated with consideration, pr.oposal,:pr 
discussion of subjeets related to the CleanAir Act ("CAA") with non-goventofefital 
Mgahizations Whose purpose may include environmenta} or natural resource advocacy^and 
poUcy Yen requested a waiver of all fees associated with processing your request aiid; stated 
you wete w.mih;g#^y $5.00^ 

On February 22, 201.3, Mr. Gottesman, the l iPA's National FOIA Office^ denied your 

request for a fce waivef linding that you had failed to express- specific intent to disseminate the 

information to the genera^ 

contribute to public understanding of a reasonably broad audience of persons interested m me 

subject matter. 

J have carefully considered yourrequMfora fee:wdver,:EEA!s initial fee waiver denial, 

and your appeal. For the reasons set forth b e l o ^ l have con^d^.my^fm^lf>P^ 
request penlingbefor^theAgency^ 

moot. 

Analysis 

In reviewing your Februarys 2013 FOTA request j n order to process y^hr fee^aiver 

appeal, t h i . o f f i o . h ^ 

sought asrequired by the FOIA and by EPA's regulations, ;5 U.S.C. § 552(a)(3), 4fj CE.R , §. 
2 lo% Y O U seek records "which: discuss of in any way relate t p W ' W ^ o n ^ j o g d 

EXHIBIT 

Recy.clecimsoyclable . Pflnsedwilh yesjBiabte Oil BOSKI InKspr, 100% Postansurm* JTocese-Chtorfne FrmRecyoll 
I M e r t e t { U R L ) • » ^ v w \ f c « B « - ^ _ , ^ k l n ^ C r o „ 1 
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or discussion witlf-"interested Organizations" or any "Other Organisations" on three broad 
topics related to the Clean Air Act. Request at E- At least one category of your request (records 
described in paragraph (a)(i)) is ahnostldentlcaf to ^request that was,pre.yiously:darned by EPA 
as improper on September 14, 2012: While you have tailored the subject matter of the next two 
categories of records you are seeking <(a).0i) and (a)(iii)) by focusing only on Regional I laze 
State mipleMentationvto enough information to permit an 
employee reasonably familiar with the subject matter to. identify the records you are seeking, 
this ishecausedespitereducingthe prbvidedli^ 
seventeen, you are still requesting documents related to any connnunication between E P 4 a"d 
"Other Organizations" which you broadly deline as "any other non-govcrnmcntal organization 
indudmgicitizeti organizations v^ose p u ^ 
rcsource^dvocacy and policy." Request at 1. This qualifying s t a t e m e ^ 
ftdm "Other Organizations'' effectively re~mcorporates u]£ ;six#-mree 
from the list in your original request, as well as numerous other utmmned organizations, and 
would require EPA staff to also search for and determine.the organizational mission of any 3 
party that may have had a communication with the Agency on topics nn^ r the C A A . Broad, 
swceiMiig requests lacking specificity are not sufficient: American Peel, of Gov't Employees yk. 
D > n 4 f Commerce, 632;F>SuPfcl272,4277 0 , D ; C 

y o S i i n t J w l ^ 

since life, hfeiaw; is 'a seamless w e b , ' ^ ^ others*! som^emote 

1989). 

Additionally, paragraph (b) of yPUf request is nearly identical to t h e r e ^ 
denied by E P A as an i m p ^ & , , 
documents" that in any way relate to the threebro.ad categories of:>j)ur request 
^adq^rtef5andregio^^ 
instead of twenty-one. Request at 2-3: You are requestingMdomt^m^f^^[ • 
staff in gMeehE^A offices on to 
Such "all documents" requests have been fouhd by courts to b ' ^ f ' fi^T^TT^V 
S m p l d ^ 554 F.2d .129,131 (4th Cir, 1977- By 
Xm of comparison, a recenf bistrict of Cohrnibla decision found that a similar request that 
a m o u n t e d i n d i v i d u ? f * a t w o ' T C ^ ^ & . £ 

reasonably describe.therecord^songht.and.wasitmreasonably burdensorne. ^ J f ° P 

oflntcrior No, 11-1725.(2013 WE 659090 (D.D.C.)). The court found that the.burden of 
L i s s i n e this volume of information, inadditioh tb the time needed to review the records, 

unreasonably burdensome search'" and that "FOIA was not intended to Reduce govemment 

omitted). 
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For the-reasons stated above) I have determined that your request does not reas.qnably 

identify the records- you are seeking, B a a i d s e J ^ 

forPiulated^^^ 

e ^ l l y identify the records you are seeking. In order to reasonably: identrfy t h ^ c o ^ ypu 

^ e f e y o u . ^ ^ ^ 

"whenever possible you should include s p ^ m t m m S m ^ record sought, such as 

t S ^ 
you are about the records or type of records you Want, the m o r e h k e l y E ^ 
accomplished by providing key:words which employees may use to easily search for and 

•SSto fISre responsive records. For example, should you l imityourreqptto reqords 

to the;three;sub1ect areas you i d e n t ^ EPA staff familiar withthe 

subject area to search for and locate any responsive-records. 

Because 1 have determined that you do not have a proper request pending beIbre A e 

Aeencv.Yom appeal nf EPA's initiaU 

S a t ^ 
any properly fonnulated request for records and a waiver of fees, 

Fee Waiver Discussion 

The statutory standard for evaluating fee Waiver requests -is whether ^ c l o s h i e j f the 
information is in the puhlic interest because it is likely to contribute sigmheantly to pubhc . 
^ ^ ^ ^ ^ m ^ ^ m m [ P e d g a l ] ^ ^ a n d i s notpnmanly i n 
t h e c o U e r c k m e r e s t o f ^ 5 U.S.C. § 552(a)(4)(A)(iu). 

EPA^s regulations at40 CF .R . § 2.107(1)(2) and (3) p3tabfishihe;same;Sf 

must consider four conditions to determine v ^ e m e m r e ^ 

^ e r n m e n t l ^ h ^ 

of a reasonably broad audience of persons interested in the subject matter; and (4) ^hethe the 

SIM* I k § 2.107(1)(2). EPA must consider two cenditions to: to 
™ ^ i m i h V t o Aiioi^i^omm^ (1) whether the requcs er has a, 

such commercial interest outweighs the public interest in disclosure, 40 C.F.R. § 2,1Q7(1)(3). 
^ ' ^ ^ ^ • J ^ ^ ^ ^ ^ ^ ^ on a case-by-case basts. Jud^ial 
m ^ ^ D O L IS5 F Bupp, 2154,60 (D.D.C. 2002). Whether a requester may have, 
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received a fee waiver in the-past is not relevant for a subsequent request. 

Public Interest Prong of the Fee Waiver Test 

A requester seeking a ice waiver bears thehufden of showing that the^isclpsufe of the, 

responsive documents is in the pubHc Jnterest and:is: not primarily ^ ^ ^ ^ f f 1 

interest. ^ . T 1 1Hfci arWatch.Ihc. 185^. Supp. 2 d : ^ 
m C Ci r l988) Conclusoiy statements or mere allegations that the disclosure o fReques t ed 
documents will serve thepubhc interest are:UP § e g ^ f e 
^olosM^mmm^m^^ F.2d';at 1285 ; J j>d jo i a^^ ™ 1309, 
1312 / b C Cir 2003) The requester must-therefore explain with reasonable specificity how 
disclosure of the requested:mformation is infhepu^ 
disclosure is likely to cpntribute significantly to public i i h a ^ a ^ ^ g d V e ^ JoperaUoijs 
or activities. Larson, 843 F.2d at 1483. Furtherhiore,; If the circumstances, surroundmgthis . 
request (e .g . ; th^teht of the request 
m k t h e ^ 

request, the requester must set forth these circumstances. Sa lmon, 843E.2dat 1483. 

Elements 2 and 4 

I wUl discuss me:seeond and fot^ 
Thesecphdf^mffocohsideris :^ 
r F R S 2 )()l(i)(2)(u) The requested documents must be "meaningfully informative about 
•overrent opc ationior activitiesinordcrtobe-likely to c o n f a b * ^ - . W ^ P u b h % 
^ M S n i o f ^ m ^ ^ ^ ^ 4q;C.F1P.,i2.1Q7(l)(2 0i); The.disclo^reof 

totheDublie'sunderstandingPfgPvemm A , 
S S ^ I S S ^ ^ ^ ^ ' - « W ? f ? P u b l i c ^ erstaUding 
c f W e r n m ^ ^ D^closureof he. 
; 2 S r s h o u l d significantly enhance the public's understandingof the subject,n quesUon as 
eomparedfotheleyelofpubhcOT ^ 

In support of your request, you generally State that ̂ h e requested documents .are sought 

k a i J t S ^ ^ ' ^ f e operations arid activities of EPA. AS ^ . r e l e a s e oftine 

S o S a ^ m h e n t s 4 ^ 
ERA- 5 ^ 
baft C ^ s ^ ^ ^ ^ ^ ^ s a n d regulations relatingto the Requesting 

S o t ^ ^ 'significantly' to: 

P ^ c understanding of government Pperations arid activities" (repeatmg the regulatory 
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standard) Request at 5, These general statements are typically insufficient to-support .a.waiver 
of fees. i n H i l l Wnich fnc. v, 1)01. 185 E.Supp2d 54, 61-62 (D.D.C, 2002), You also state : 
that "the public currently has no access to the: requested Subject information,- however 
information aboutthe Clean Air Act, Regional Haze, and the public commerrtp 
negotiated settletoentd^ as well as. pn t̂he websites 
Of the Regional Planning Drgapizatiohsf and States' sites. Request at 8; Appeal at 7. 

Your less generalized statements in support of factors two and four also fail to 
demonstrate that Your request satisfies the standard established by these elements.. You state that 
your request seeks "information that wil l result in understanding EPA's mteracUons with non
governmental advocacy groups and hoWthPse interactions influence how E P A ^ p p b c y that 
affects the public imercst;' that will help "understand and make public E P A s decision-making 
process in negotiating and entering into iffi 
"theimportancebfeoopeMyefe , 
role i n in^iememing federal environmental programs." Request a t ' 7 ; A p a l at3. As compared 
to the broad categorics of your request, Uicre rs no clear nexus between the records requested and 
the areas of education identified above, For example,, your request is m no way limtfed tq 

communications withP^ . 
federalism. Numerous records you have requested will nof ^ 

you have not explained how *lf ^ ™ e mquested records wii l ineanrngfully mfonn the. public 

about these stated topics. 

Element 3 

Additionally the requester seeking a fee: waivermiust also demonstrate^at medisclpsute. 

of the requested documents Will likely contribute to the pubhaunderstanding^^., the ^ 

undersumdrngof'-areasonably^te^ 

^ l ^ l ^ s m 6 i n g o f ^ requester." 40C.F.R..§ 107(l)(2)(iii). The requester's 

expertise i n the s u b j e c t ^ and his orhCf''ability^ndintentiontQ effectively convey _ 

mtoat iontO me pubÛ ^̂  % Axequestermust express aspec^mtentto 

publishbrdissenhnate^ 
Understanding that would result from such dissemination. Jnd.cial Watch. Inc.v. DOJ, 122 F.. 
Sunn 2d' 5 10 (D D C. 2000). A requester who docs.not provide-specific information regarding 

requester has the. ability to disseminate information, hidtc.ral Watch, Inp, V . DOJ, 122F. Supp. 

2d 13, 18-19 (D.D.C. 2000). 

\See, e.g. Http://www.ena.plw/airaUaB^ 
:http:7/www epa.gov/airqiiaii^ 
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•Ybu-stat^tiatthe:*fequ^ting::Siates>*-wiU compile and sunimari/.e the requested records 
into areport.thatwill be distributed to the general ^liorth6mdiai.and^CongreflS. Appeal at6. 
You also stale that the report will be available state libraries and web sites, h i These general. 

statements'.do not providfe enough hiformation. to demonstrate a ^ 
disseminate the inlbrmation. gee, Van Prinp v. Parks, 2000 U.S. Dist. LEXIS 20158, *2() 
(D.D.C. Mar. 16,2000) ("Obtaining placement in a library is, at best, a passive method of 
distribution that docs not discharge the plaintiff s affirmative burden to disseminate, 
information !'). While it is possible that a report written usirig^informatiorrbbtajned from me 
Agency could be informative, these general state 
especially when unaccompanied: by details about the authorship of a report by the staff of thirteen 
different slate governments or about the intended audience, fails to demonstrate a specific.intent 
to publish or disseminate the requested information. 

This discussion above is being provided & you in order to assist you in understanding the 
Agency's obligations to evaluate fee Waiver requests using the standards contained in EPA's 
regulations and the FOIA. Should you choose to submit a new request, please.feel free to. contact-
the Agency' s FOIA Office for information about what you may provide in order to submit a 
proper request, and to provide the information necessary for the Agcncyto evaluate a request for 
a fee waiver. 

Conclusion 

This letter, constitutes EPA's final determination on this matter. Pursuant to 5 U.S.C 
552(a)(4)(B) you may obtain judicial review of this determination by filing a complaint mthe. 
United Stated District CoUrt for the'district in;which you reside or haye ^ 
business, 6 £ . t i e ^ ' g f ; M : ^ ^ t e c o ^ ate. situated, or in the District of Columbia; As part 
ofthe2007 FOIA amendments, the.Office-of Governmen t s 

the National Archives and Records. Administration was created to offer mediation,services, p: 

resolve disputes betweettPOIA requesters.and Federal agencies: as a non-exclusive alternative to 

l i t i g a ^ 
Information Services, National Archives and 

Road, College Park, MD, 20740-6001; e-mail, Qgis^nara.gov; .felephonc,1301-837-19y6 or 

1-877-684-6448; and facsimile, 301-837-0348. 
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Please call Lynn Kelly at 202-564 -3266 if yoithave any questions regarding, 

determination. 

Sincerely^ 

Kevin M . Miller 
Assistant General Counsel 
General Law Qfpce 

cc: HQ FOI Office 
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Prom: At Armenriafi£ 

TO! L<lVl8M<l"SUri 

.Subject: Ro: FOIA requests for tko NM and OK f lPs 

Date: 01/20/2011 08:0/ Pf-1 

Thanks, 

:Ai 

Al Armendariz 
Regional Administrator 
U.S. EPA 
Region 6 
armendariz.al@epa.gov 
office: 214-665-2100 
twitter: @al..:armendariz 

laylaMansutT 

— - Original Message 
Fromi Laylu Mansuri 
ge«fc:. oi/?.0/?.QU OH: 30; PM .CStf .... ................... .. . , 
Tp.i. Al Ai'mei:de»ri'z; ehri'ssy Mann; Xawrence Star field;. OetVier Bal.1.5.. 
Cos Carrie Clayton 
Subject: Pw: t-'OIA request;!? tot fc'hc NM and OK Fit's 

F Y t 

Pram; Agustih Carbo-Lugo/Re/USEPA/US. 

T o ; Lay!a.Mansuri/R&/:USEPA/US@'EPA 

bate; 01/?.0/?.0li.Mai PM 

Subject: Re: PW: FOIA request! for the NM and OK PIPS 

Layla, 

After talking to Joe Kordzi, we. have decided to request additional time 
for both NM and OK's FOIAs, I am requesting an additional time of 3Q: 

days from today. Still have np reto]ŷ  frjd We are only 
limiting the scope for the OK FOIA, for questions. 3 and 4. You may 
want to wait until I receive conflmiation.on this. pne. Most.of NM's 
requests are already in the e docket for. the NPRM. We decided to 
continue uploading in the box all the emails related just to.: the San 
Juan Generating; Station (as:stated in the request). 

Hope this helps 0 

. Agustin F. Carbq-Lugo 
Office of Regional Counsel 
U.S. Environmental Protection Agency, Region, 6 

EXHIBIT 
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1445 Ross Ave, (6-RC-M) 
Dallas, XX 75202 
Tel: (214) 665-8037 
Fax: (214) 665-2182 

-—Layla Mansuri/R6/.USEPA/US wrote: — -
To: Agustin Carbb-Lugo/R6/USEPA/US@EpA 
From: Layla Mansuri/R6/USERA/US 
Date: 01/20/2011 04:01PM 
Cc: Chrissy Mann/R6/USEPA/US@EPA/ Leticla 
l:ane/R6/USEPA/US(g>EPA, Yerusha Beaver/R6/USEPA/US@EPA 
Subject:; Re: Fw: FOIA requests.for the NM and OK FIPs 

Agustin: 

Hi. Just following up, 

I have a couple of questions, 

1. What are the current deadlines? 
2. Was there any narrowing to the requests? Is this in the works? 

Thanks. 
Layla 

Agustin Carbo-Lugo—()l/i8/20li 10:11:57 AM--^Layla( I'll be. helping 
PD with both FOiA requests, In December we requested an extension 
of time on 

Prom: Agustin Carbo-Lugo/R6/USKPA/US 

t o : Layla Maosuri/R6/USEPA/US@BPA 

Date: 01/18/2011 10:11 A M 

Subject; Fw: POlA requests for the N M and O K FIPs 

Layla, 

I'll be helping REMwitli bdtntFOlA.requesrJi in December We 
requested art extension:of time dh the OK F:dlA arid it appeaf̂ rit Was 
granted. This morning I had a meeting Witb PD and we will be 
requesting to narrow, the scope of the request, tshou'ld have more 
information this afternoon. I'll get back to you. 

Agustin F. Carbo-Lugo 
Office;of Regional Counsel 
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U.S. Environmental Protection Agency, Region 6; 
1445 Ross Ave. (6-RC-M) 
Dallas, TX 75202 
Tel: (214) 665-8037 
Pax:.(214) 665-2182 .. - 4 , ^ ^ n i , 
^^orwarciy"by Agustin Carbo-Ly9o/R6/USEI?A/aS on 01/18/2011 
10:07 AM 

f r o m : I.ueinda Walson/RS/ySEI'A/lJS 

Tu: Suzanne Smith/R6/USEPA/US.@BPA, Ben Harrison/R6/USEPA/US@EPA 

Cc;.- .Agus.dn:eaib6-£v^ Yerusha 

; B ^ V W R 6 / U S E P M J S @ E P A : , mrm\m&smmsWh/m0B?A, 

Dote: 01/13/2011 04:4P P M 

Subject: Re: Fw, FOIA requests for the N M and O K FIPs 

OGC (Kevin and Geoff): and i:think we: need to assign Agustin and 
Yerusha to handle the FOIA coordination for the NM and OK FIPs 
documents, 

It is my understanding thatJoe worked with Richard. Wessels and is 
getting the LotusNotes links prepared for R6, RTP, and' DO, 

But we. believe that we need a lawyer, e.g., Agustin, to call the 
requestors and narrow the scope.. , , 
Agustin also could:Work'with Joe to get the time estimates and work 
with whomever in RTP and DC to gettheir time estimates, 
Agustin and Joe could draft.now the:letter suspending the request 
until'we get a sufficient fee. commitment. . 
Since it will be.Agustin's first huge FOIA assignment, I. am sure he will 
need to turn to Yerusha for assistance. 

OGC is willing to offer any legal assistance from their FOIA experts; 
since much of the information concerns business information, 
contractor information,-although I feel like Paul already has,explained 
EPA's position on these materials and Rp seems to understand. 

Re: Fw: FOIArequests for the.NM and OK FIP$ 
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Ke: Fw: F O I A requests for the N M ami O K FIPs 

u , : Lueiada; 01/13/2011 02:48 PJvt 

Watson 

Cc: Agustin Carbo-Lugo, Suzanne Sniith, Yerusha Beaver 

Hi Lucinda, 
I agree with Geoff s comments. 

For the: original QF/FP FOIA, we did suspend: the request in writing: 
until wo were able to get a sufficient fee commitment, from the 
requestor ($10,000 for theR6. response). We suggested that amount 
based on a cost estimate after we asked everyone with responsive 
documents to guess how long it would take-them to respond. We,are. 
continuing to send, rolling responses until we hit that amount, Which 
we are very close to doing. We are also going to contact the 
requestor to ask if they Would like fo commit additional fees, to coyer 
the remainder of the response and a denial log of what we are 
withholding and why. 

We also asked the requestor to narrow the scope, but they were 
under no obligation to. do so. They did, in fact, narrow it slightly 
(hence the list of excluded records in the instructions e-mail). 

Yerusha - correct mo if I've misstated anything. Thanks, 

Carrie K. Thomas. 
Office of Regional Counsel . . 
U.S. Environmental. Protection Agency, Region 6: 
l445P^ssAvev.(6>R&M) 
Dallas>,TX 75202 
Tel: (214) 665-7121 
:FaX::;(214):665*2|82 

NOTICE: This communication may contain privileged or other 
confidential information. If you are not the intended recipient,: or 
believe you.have received this communication In errof>, please, delete 
the copy you received, and do,not print, copy, re-transmit, 
disseminate or otherwise use the information. Thank you. 

Lucinda Watson-,-01/13/2011 12:49:49; PM-For the QF/FP FOIA,: did 
we fit-st contact them td try to narrow the request? Next, did We send 
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a let 

From: LuohidaWatson/R6/US EPA/US 

To: Carrie Thomas/R6/U$ErWUS@EPA, Suzanne 
Smith/R6/USEPA/US@EPA 

C.e: Agustin Carbn-l.ugo/RC/ljSEPA/US^^nPA 

Pate: 01/13/2011 12:49 PM 

Subject: Fw: FOIA requests for the N M and OK FIPs 

For the QF/FP FOIA, did we first contact them to try to narrow the 
request? 
Next, did we send a letter suspending our response until t,hey agreed 
tp:pay theestM^ 

Of course, I. cannot figure out how we would have an estimate until 
everyone has finished their search for responsive documents? 

Bottom line - h w 4 o ; t a j i s w e ^ 
know what we are doing? 

Forwarded by Lucinda Watson/R6/USEPA/US on 01/13/2011 
12:47 PM -----

Re: Fw: FOIA request foK the W - and OK FIPs 

eeofi'rev lo: Joe Kord/.i 01/12/2011 05:22 P M 

Wilcox ' 

:Ce; Lea Anderson, Todd Hawcs, Kevin McLean, Liiclnda 
Watson, Agustin Carbo-Lugo 

PRIVILEGED COMMUNICATION 
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Joes 

Lets have a chat about this topic, 

Unless something has changed, my Understanding is that there are 
some standard protocols we usually fojlow in such FOIA requests-

One of the first steps is to alert the requestor that they need/to 
narrow their request because it is overbroad, and secondarily that it 
will probably cost more than the amount of $ they, agreed to pay. 

Unless and until, they respond to that, and tell us they will pay more, 
vy;e= Usaily tfeli them in writing that we are suspending our response to: 
their request until they get back to us. 

Lucinda and Augustin may have more recent experience. than tne jh 
dealing with such things. 

If not/ Wfi,may|.|w|anj.to^^ 
consultation, FOIA l:\cmjiiKiu (b)(5) - Pelibenuivv Pioccss Privilege 

Joe Kordzi—01/12/2011 04:09:20 PM^-yes thanks-I've called Mr. 
Orkin to inform1 him I think the bili would exceed $500. He hasn't resp. 

From: Joe Kordzi/R6/USEPA/US-

To: Lea Anderson/DC/USBPA/UvS@EPA 

Cc: Geoffrey Wilcox/DC/US EPA7U S@EPA, Todd: 
H.awes/RTP/USEPA/US#EPA 

Dale: 01/12/2011 04:09 P M 

Stibject: Re: Fw: FOiA requests for the N M a n d OK, FIPs 

yes thanks - I've called Mr. Orkln to inform: him I think the bill would 
exceed $500. He hasn't responded yet. 

Regards, 
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joe 

11 ... and miles to go before I sleep;" 
- Robert Frost 

Lea- Anderson—01/12/2011 02:13:06 PM—Joe, I assume (hopefully) 
that we are atleast charging the requestor for our search-time? 
Please 

Prom: ^ B V ^ ^ g 6 ^ W U S ^ / U S : 

To; Joe Kord7.i/R6/tjSBPA/US@EI 3A 

Cc:- Geoffrey • W l l w ^ . C W S i ^ ^ M B ^ ' ^ c t ' 
Ha\ves/R'rP/USF:PA/US@RPA 

Dale: 01/12/2011 02:13 P M 

Subject: Re: Fw: FOIA requests: for the?NM and OK FIPs 

J V C f _ ..... .............. .... •. ..,••,•>•:!•. 

I assume (hopefully) that we are at least charging the requestor for. 
our search time? Please let me know if I should keep track of the time 
spend on the search. 

thanks, 
Lea 

M. Lea Anderson 
EPA Office of General Counsel 
Phone: (202) 564-5.571 

joe Kordzi---01/12/2011 ••QUSBitoM^J^cam^m^^ 1 will-
separately send you some Lotus Notes: buttons and instructions so you 
ca 

Prom: Joe Kordzi/R6/QSEPA/US 

To: Geoffrey Wi!cox/DC/DSEPA/US@EPA, Lea. 
A M e r s b n / D C 7 ^ 
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pate; 01/12/2011 01:58 PM 

Subject: Fw: FOIA requests for the N M aiid O K FIPs 

Welcome to my FOIAs. I will separately send, you .some Lotus Notes 
buttons and instructions so you can load your emails. 

Regards, 

Joe , 

" ... and miles to go before I sleep." 
Robert Frost 

Forwarded by Joe Kordzi/R6/U.SEPA/DS on 01/12/2011 12:52 ;Pryi 

From: Joe Kord/J/R6AJSLPAAjS 

To: R G 6 P D - L 

Gc: Lucinda W a t s o r ^ 6 / U S E P A / i i S ( | p A , Agustin Carbo-
Lugo/R6/tiSEPA/OS@[vPA 

Dale: 01/04/2011 11:19 A M 

Subject; FOIA requests for the N M and OK FIPs 

Enclosed are two extensive FOIA requests. The first one is related to 
our just proposed NM regional haze SIP-FIP> and mainly-concerns the 
San Juan Generating Station. The second one basically requests 
everything we have concerning the OK regional haze SIP-FIP which we 
are currently workings on. ' H M ^ M ^ I H f f W P f f ^ T ^ f f ^ 
M — H I looked Into getting drop boxes set up; for you to submit 
your emails, but balked at the 33 page set of instructions that . 
accompanied it, and the lack, of an easy, workable way to get those 
emails to.the requestor, so we; will do it the old fashioned way. if you 
have anything that is responsive, pis print it off and give it to me. If 
that includes documents, pis put them, on a CD; and name them In 
such a way the requestor wilt know which emailthey go with.. I 
cannot provide guidance on What'can be released.. According to ORG/ 
we should have all taken that training and are apparently on our 
own* I'm sorry for riot starting this earlier, but t was busy with the 
FIPs and my efforts to get clarification/help on this: didn't work out. 
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1. the due date for the NM FOIA was 12/30/10, This is the second , 
POlA''cfhv'tHts"subjSct-'ft'î :'t̂ ©•̂ ftî t?©jrsi>ni-'.• A request has; been-made 
to get an extension/but as before/ the requestor,has not beeh 
responsive to that request I think much of whatis requested will 
actually be in the docket ii) a day or so. However, you may have 
emails that are responsive. 

2. The due. date for the OK regional haze SIP-HP: has been extended 
to 1/15/11. but the requestor expected We would do a rolling 
submittal, that for the reasons outlined above,: djdn't Work out. 
Therefore, pis also assume we are also late on this one as well. 
Because; We.have not yet proposed our decisidnidnithiiactionf I 
expect much of what is requested will not be able to be released, but 
that if you to decide. Here is something that may help: 
foia.navy.mil/Exemptionb5S|ides.ppt 

Pis have everything to me by noon, 1/11/11. If that's not 
.pb$'sibĵ r: p.Isf let m'e.K ôvtf/.A'SAPi.' 

[attachment "SJGS FOIA.pdf deleted by Lea Anderson/DC/USEPA/US] 
attachment "OK SIP-FIP FOIA.pdf1 deleted by Lea 

Anderson/DC/USEPA/US] 

Regards, 

joe 

"... and miles to go before;I sleep." 
Robert Frost 


