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Donald S. Clark, Secretary 

Federal Trade Commission 

Office of the Secretary 

Room H-113 (Annex D) 

600 Pennsylvania Avenue, N.W. 

Washington, DC 20580 

 

Re:  In the Matter of Phusion Projects, LLC - FTC File No. 112 3084 

 

Dear Mr. Clark: 

 

 We, the undersigned Attorneys General and City Attorney, respond to the Federal Trade 

Commission’s request for comments concerning the proposed consent order (“Order”) to resolve 

charges against Phusion Projects, LLC, Jaisen Freeman, Christopher Hunter, and Jeffrey Wright 

(“Phusion"’’) regarding the marketing of Four Loko, a flavored malt beverage (FMB) sold in 

23.5 ounce (oz) cans with 11% or 12% alcohol by volume (ABV).  

 

 As the Chief Legal Officers of our respective states and jurisdictions, we are concerned 

about the dangers and economic costs which excessive alcohol consumption, particularly binge 

drinking, inflicts on our citizens and society.  As a major public health problem, binge drinking 

accounts for more than half of the country’s 79,000 annual alcohol-related deaths and increases 

the chances of motor vehicle crashes, violence, HIV and sexually transmitted disease, and 

unplanned pregnancy.
1
  At the same time, binge drinking accounts for most of the staggering 

economic costs – for health care, criminal justice resources and lost worker productivity -- 

resulting from excessive drinking.
2
  We are particularly concerned about the role played by 

                                                           
1
 See, http://www.cdc.gov/VitalSigns/BingeDrinking/ (October 2010). 

2
 According to a new study by the Centers for Disease Control and Prevention, the cost of 

excessive alcohol consumption in the United States in 2006 reached $223.5 billion or about 
$1.90 per drink.  Three-quarters of this cost resulted from binge drinking.  E. Bouchery, et al., 
The Excessive Costs of Excessive Alcohol Consumption in the U.S., 2006, American Journal of 

http://www.cdc.gov/VitalSigns/BingeDrinking/
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“single serving” marketing of  supersized, high alcohol FMBs -- in disarmingly sweet, fruit 

flavors and eye-catching brightly colored cans -- in normalizing and promoting excessive alcohol 

consumption and binge drinking, especially among youth and young adults. 

We commend the FTC for investigating Phusion's marketing of a supersized, high 

alcohol FMB as if it were a single serving of alcohol when, in fact, one can of Four Loko 

contains 4.7 servings of alcohol.  Consuming one can of Four Loko in a single occasion is “binge 

drinking,” namely, consuming four or more drinks of alcohol per occasion for women or five or 

more drinks per occasion for men.  We are thus pleased that the FTC’s complaint recognizes that 

“an individual cannot safely consume a 23.5 oz can of 11% or 12% ABV Four Loko on a single 

occasion” and Phusion's express or implied representations to the contrary constitute unfair or 

deceptive practices or false advertising in violation of the Federal Trade Commission Act.
3
   

We agree with the FTC that federal action is needed to address the health and safety risks 

presented by Four Loko  and other supersized, high alcohol FMBs like it, particularly because 

these new products significantly affect young consumers.  It is in this positive spirit that we offer 

the following comments about the Order.   We also encourage the FTC to expand its 

investigation to include all similar supersized, high alcohol FMBs that are marketed as if they 

were safe to consume as a single serving, thereby promoting dangerous binge drinking behavior.   

COMMENTS ABOUT THE PROPOSED ORDER 

1. The Order should limit FMB containers to two servings of alcohol -- the label 

disclosure and resealability provisions, while positive steps, do not adequately 

address the “single serving” nature of the product. 

In its complaint, the FTC alleges that through unfair, deceptive or false statements and 

depictions, Phusion represents that a 23.5 oz can of 11% or 12% ABV Four Loko contains 

alcohol equivalent to one or two regular, 12 oz beers or 2 servings of alcohol (1.2 oz of ethanol).  

See, e.g., FTC Complaint ¶ 9 (emphasis added).  Although not stated, we assume that the FTC’s 

allegation is premised upon a reasonable consumer’s expectation that a “single serving” 

container provides about one, and certainly no more than two, servings.  With regard to alcohol, 

this is especially important because moderate drinking means consuming no more than two 

drinks a day for men and one drink a day for women.
4
   At the same time, excessive alcohol 

consumption, or heavy drinking, means consuming an average of more than one alcoholic 

beverage per day for women and an average of more than two alcoholic beverages per day for 

men, and any drinking by pregnant women or underage youth.
5
    

“Single-serve” or “ready-to-drink” containers of alcohol beverages, sold in individual cans or 

bottles and displayed in self-serve, refrigerated cabinets in convenience stores and other outlets, 

                                                                                                                                                                                           
Preventive Medicine (Nov. 2011), published online at http://www.ajpmonline.org. See, 
http://www.cdc.gov/media/releases/2011/p1017_alcohol_consumption.html?source=govdelivery.  
3
 FTC Complaint ¶¶ 12-14. 

4
 http://www.cdc.gov/alcohol/faqs.htm#moderateDrinking  

5
 http://www.cdc.gov/alcohol/faqs.htm#heavyDrinking  

http://www.ajpmonline.org/
http://www.cdc.gov/media/releases/2011/p1017_alcohol_consumption.html?source=govdelivery
http://www.cdc.gov/alcohol/faqs.htm#moderateDrinking
http://www.cdc.gov/alcohol/faqs.htm#heavyDrinking
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have become an increasingly large part of the alcohol beverage industry.
6
  Moreover, a growing 

number of malt beverages – FMBs as well as light, regular and other beers - are sold in 24 oz 

cans which are recognized as “single serves.”
 7

  The Order does not prohibit Phusion from 

instructing retailers to display the 12% ABV/23.5 oz cans in refrigerated boxes alongside other 

lower alcohol, single serve, ready-to-drink beverages.  As a result, 12% ABV/23.5 oz cans of 

Four Loko (containing 4.7 servings of alcohol) will continue to sit on retailers’ shelves alongside 

other “single serve” cans of malt-based alcoholic beverages.  See FTC Complaint, Exhibit C-2.  

The FTC's proposed disclosure and resealability requirements alone do not appear likely to 

“cure” these single-serve and ready-to-drink aspects of the product from the perspective of the 

reasonable consumer.    Accordingly, we recommend that the FTC consider amending the Order 

to limit the total amount of alcohol per “single serving” container to two standard drinks, 

irrespective of labeling and resealability. 

Limiting the number of servings in a single-serve container is not without FTC precedent.  A 

similar issue was presented in In re Canandaigua Wine Company, 114 F.T.C. 349 (1991), 

wherein the Commission investigated the marketing and advertising of a chilled high-alcohol 

wine called “Cisco.”    The Commission alleged, in part, that a single 375 ml bottle of Cisco 

wine contained as much alcohol as 5 servings of 80 proof vodka, but was marketed as single-

serve and sold alongside lower alcohol wine coolers.   The Commission ordered Canandaigua 

Wine Co. to cease and desist from representing, directly or by implication, that any package of 

product with 14% to 24% ABV is a “single-serve” container, unless the contents are 100 ml or 

less -- the equivalent of .8 to 1.4 servings of alcohol. 

The Commission also prohibited Canandaigua Wine Co. from displaying its product on retail 

shelves next to any alcoholic beverage with less than 7% ABV.   Id.  

2. If the Order does not limit FMB containers to 2 servings of alcohol, its provisions 

should apply to FMB containers with 2 or more servings of alcohol – and not 2.5 or 

more servings as currently proposed.  

The Complaint alleges that Phusion falsely represents that 23.5 oz/11% or 12% ABV Four 

Loko contains alcohol equivalent to one or two regular, 12 oz beers.  Complaint ¶ 9.  One regular 

beer (12 oz/5% ABV), which contains .6 oz of ethanol, is considered one standard serving of 

alcohol.
8
  However, the Order requires Phusion to take corrective measures only when the 

product exceeds 1.5 oz ethanol or 2.5 servings of alcohol.  The Order thus permits Phusion to 

market as much as 2.5 servings of alcohol (1.5 oz of ethanol) as if it were one serving and avoid 

the Order’s requirements for label disclosure and resealability, and its prohibition against 

                                                           
6
 Alcohol industry reports indicate that single-serve containers account for more than 50 percent 

of beer unit sales in convenience stores. 
http://www.pitchengine.com/thegeneseebrewingcompany/the-genesee-brewery-to-install-
24ounce-beer-can-production-line/83428/.  Another industry report from 2009 valued the single 
serve segment of the beer business at $3.2 billion and stated that “single-serve 24-ounce 
packages represent almost 11 percent of the case volume sold in the c-store channel, making it a 
key package in a channel designed around convenience and immediate consumption.”    
http://www.crownimportsllc.com/latestnews/pdf/CXCL_24ozCans_Rls.pdf ;  
see also http://www.nacsonline.com/NACS/News/Daily/Pages%20Archive/ND1016094.aspx  
7
 Id.  

8
 http://rethinkingdrinking.niaaa.nih.gov/WhatCountsDrink/WhatsAstandardDrink.asp  

http://www.pitchengine.com/thegeneseebrewingcompany/the-genesee-brewery-to-install-24ounce-beer-can-production-line/83428/
http://www.pitchengine.com/thegeneseebrewingcompany/the-genesee-brewery-to-install-24ounce-beer-can-production-line/83428/
http://www.crownimportsllc.com/latestnews/pdf/CXCL_24ozCans_Rls.pdf
http://www.nacsonline.com/NACS/News/Daily/Pages%20Archive/ND1016094.aspx
http://rethinkingdrinking.niaaa.nih.gov/WhatCountsDrink/WhatsAstandardDrink.asp
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depicting consumption directly from the can.  By condoning the marketing of “single serving” 

FMBs with 2.5 servings of alcohol, the Order would undermine federal guidelines for moderate 

drinking.
9
  At the same time, it would create a gap between a reasonable consumer’s expectation 

of the number of servings of alcohol in a single serving container (at most two servings), and the 

threshold for corrective action (more than 2.5 servings).  Accordingly, we recommend that the 

terms of the Order apply to any container with more than two servings of alcohol.   

3. The Order should define “resealable.” 

The Order prohibits Phusion from selling any covered FMB in a container that provides more 

than 1.5 oz/2.5 servings of alcohol unless the container is "resealable."  Proposed Order, Part II.  

However, the Order does not define the term “resealable.”  The FTC has explained that the 

resealability requirement “makes it possible for consumers to drink a portion of the container’s 

content and to save some for later” as part of the remedy “to address the allegedly false 

representation that Four Loko can be consumed on a single occasion.”
10

  To achieve this 

objective, we recommend that the Order define "resealable" to mean, at a minimum, a device or 

method that retains the carbonation of the product, prevents spillage, and remains affixed to the 

container during consumption so that it is available for use without requiring the consumer to 

hold it or keep track of it.     

4. The Order’s prohibitions against depicting consumption directly from the container 

should be clarified and expanded to address the misrepresentations alleged in the 

Complaint.  

The FTC’s Complaint alleges that Phusion made false or misleading representations through 

both “statements and depictions.”  FTC Complaint ¶¶ 9-11, 13 (emphasis added).  Moreover, the 

Complaint cites the website photo and caption in Exhibit B4 as a representation by Phusion that 

one 23.5 oz/12%ABV Four Loko contains alcohol equivalent to one or two regular, 12 oz beers.  

FTC Complaint ¶¶ 8, 9.  The Complaint describes the photo (“three young men, one of whom is 

holding a can of Four Loko”) and the caption (“first guy drank 1 [can], second guy drank 2, third 

guy drank 3, fourth guy was on the ground”).  Id. ¶ 8.B.  Neither the photo nor the caption 

depicts consumption directly from the can.  However, as alleged in the FTC’s Complaint, the 

photo and/or the caption falsely represent that one entire can (or more) of Four Loko may be 

safely consumed on a single occasion.    

In contrast, the proposed Order provides that Phusion “shall not depict” any covered product 

containing more than 1.5 ounces of ethanol “being consumed directly from the container.”  

Proposed Order, Part III.B.  We recommend that the FTC clarify and expand this provision to 

comport with the allegations in the Complaint by amending it to read “shall not depict or 

represent any covered product containing more than [1.2] ounces of ethanol being consumed 

                                                           
9
 According to the Dietary Guidelines for Americans, moderate drinking is defined as having no 

more than 1 drink per day for women and no more than 2 drinks per day for men. This definition 
is referring to the amount consumed on any single day and is not intended as an average over 
several days. http://www.cdc.gov/alcohol/faqs.htm#moderateDrinking  
10

 Analysis of Proposed Consent Order, 76 Fed. Reg. 62066, 62067 (Oct. 6, 2011). 

http://www.cdc.gov/alcohol/faqs.htm#moderateDrinking
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directly from the container or in its entirety on a single occasion.”
 11

  This change would ensure 

that the provision addresses Phusion’s false representations (whether by words or pictures) that a 

can of Four Loko can be safely consumed on a single occasion as alleged in the FTC’s 

Complaint.   

5. After the Order is made final, the impact of the label disclosure should be studied. 

The Order requires, for any container that provides more than 2.5 servings of alcohol, that 

Phusion disclose on the label, “This [can/bottle] has as much alcohol as [x] regular (12 oz, 5% 

alc/vol) beers.”   

 The FTC explains that this label disclosure is designed to alert consumers to the actual 

number of servings in the container.
12

  As officials entrusted with enforcing our respective states’ 

consumer protection laws, we agree with the FTC’s goal and believe that it is crucial to give 

consumers information so they may better understand the nature and content of products in the 

marketplace, especially alcoholic beverages.  However, there are currently no federal regulations 

requiring serving facts on beverage alcohol.
13

  Consequently, the Order would make Four Loko 

the first (and only) alcoholic beverage on the market to provide this information on its label.   

 In view of reports by Four Loko’s consumers of excessive alcohol consumption,
14

 often 

with the express intent of becoming intoxicated,
15

 we are concerned about the current lack of 

data on how the proposed label disclosure will influence the purchasing and consumption 

decisions of these consumers and whether it results in any unintended consequences.   We 

therefore recommend that the FTC work with the Centers for Disease Control and Prevention, 

the National Institute for Alcohol Abuse and Alcoholism, or other appropriate public health 

authorities to study the impact of this label disclosure on the target market.   

 Thank you for your consideration of our views.  If you have any questions, please contact 

Maryland Special Assistant Attorney General Marlene Trestman at mtrestman@oag.state.md.us 

(410.576.7219), or Utah Assistant Attorney General Thom Roberts at thomroberts@utah.gov  

(801.538.9600). 

 

                                                           
11

 "Depict” is defined in standard dictionaries as both “to represent by or as if by a picture” and 
“to describe.”  See http://www.merriam-webster.com/dictionary/depict. 
12

 Analysis of Proposed Consent Order, 76 Fed. Reg. 62066 (Oct. 6, 2011)  
13

 Cf. 72 Fed. Reg. 41, 860 (July 31, 2007)(TTB Notice of Proposed Rulemaking) 
14

 Examples of statements which reflect excessive alcohol consumption by Four Loko’s 
consumers include, “i could use a can or 2 right now.” “I may have to have at least 4 of them 
tomorrow. well maybe three.”  “On my way to get a few right now.”  “Already 3 blueberrys in 
the system.”  “I got 2 watermelon Lokos in my backpack just beggin’ to get slammed!!!”  These 
statements are found on Phusion’s Facebook advertising pages as they appeared on October 16, 
2011, and which are excerpted in Attachment 1. 
15

 Examples of statements which reflect an intent to consume the product to become intoxicated 
include, “ha, I knew four loko was the cure for more than just sobriety.”  “Dame [sic] they get 
you tipsy fast.”  “Twice the content…twice the strength! It’s all win!!” “Sh*t four loko did more 
than turn me into a clown last night LOL.”  “these anit [sic] for no sissy they will get u right.”  
“Man you guys make some strong sh*t, I drink one of those and im done!!”  “What Loko starts 
the perfect Saturday night?  The one that gets me drunk?”  Id. 

mailto:mtrestman@oag.state.md.us
mailto:thomroberts@utah.gov
http://www.merriam-webster.com/dictionary/depict
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Respectfully submitted, 

 

Douglas F. Gansler 

Maryland Attorney General 

 

Mark Shurtleff  

Utah Attorney General 

 

 

John J. Burns 

Alaska Attorney General 

 

 

Tom Horne 

Arizona Attorney General 

 

 

Kamala Harris 

California Attorney General 

 

 

John W. Suthers 

Colorado Attorney General 

 

 

Joseph R. “Beau” Biden III 

Delaware Attorney General 

 

 

Sam Olens 

Georgia Attorney General 

 

 

Lenny Rapadas 

Guam Attorney General 

 

 

David Louie 

Hawaii Attorney General 

 

 

Lawrence Wasden 

Idaho Attorney General 

 

 

Lisa Madigan 

Illinois Attorney General 

 

 

Tom Miller 

Iowa Attorney General 

 

 

Jack Conway 

Kentucky Attorney General 

 

 

Martha Coakley 

Massachusetts Attorney General 

 

 

Bill Schuette 

Michigan Attorney General 

 

 

Jim Hood 

Mississippi Attorney General 

 

 

Steve Bullock 

Montana Attorney General 

 

 

Catherine Cortez Masto 

Nevada Attorney General 

 

 

Michael Delaney 

New Hampshire Attorney General 

 

 

Gary king 

New Mexico Attorney General 

 

 

Eric Schneiderman 

New York Attorney General 
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Roy Cooper 

North Carolina Attorney General 

 

Edward T. Buckingham 

Northern Mariana Islands Attorney General 

 

 

Mike Dewine 

Ohio Attorney General 

 

 

John Kroger 

Oregon Attorney General 

 

*Signature unavailable* 

Guillermo Somoza-Colombani 

Puerto Rico Attorney General 

 

 

Peter Kilmartin 

Rhode Island Attorney General 

 

 

Alan Wilson 

South Carolina Attorney General 

 

 

Marty J. Jackley 

South Dakota Attorney General 

 

 

Robert E. Cooper, JR. 

Tennessee Attorney General 

 

 

William H. Sorrell 

Vermont Attorney General 

 

 

Rob McKenna 

Washington Attorney General 

 

 

Darrell V. McGraw, JR. 

West Virginia Attorney General 

 

 

Greg Phillips 

Wyoming Attorney General 

 

 

 

  

 

 

Dennis Herrera  

City Attorney of San Francisco 
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